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U.S. Customs Service 


Treasury Decisions 


(T.D. 80-193) 
Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in Singapore 


There is published below a directive of June 27, 1980, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of manmade fiber textile products in category 613 manu- 
factured or produced in Singapore. 

This directive amends, but does not cancel, that committee’s di- 
rective of December 14, 1979 (T.D. 80-50). 

This directive was published in the Federal Register on July 2, 1980 
(45 F.R. 44978), by the committee. 

(QUO-2-1) 
Dated: July 16, 1980. 
Wurm D. SLiyYNE 
(For Chester R. Krayton, 
Director, Duty Assessment Division). 


U.S. DEPARTMENT oF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., June 27, 1980. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 
Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on December 14, 1979 by the 
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chairman, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton, wool, 
and manmade fiber textile products, produced or manufactured in 
Singapore. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of September 21 and 22, 1978, as 
amended; and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, as amended by Executive Order 11951 of 
January 6, 1977, you are directed to prohibit, effective on July 7, 1980, 
and for the 12-month period which began on January 1, 1980, and 
extends through December 31, 1980, entry into the United States for 
consumption and withdrawal from warehouse for consumption of 
manmade fiber textile products in category 613, produced or maru- 
factured in Singapore, in excess of 5 million square yards.’ 

This action taken with respect to the Government of Singapore and 
with respect to imports of manmade fiber textile products from 
Singapore has been determined by the Committee for the Implementa- 
tion of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, the directions to the Commissioner of 
Customs, which are necessary for the implementation of such actions, 
fall within the foreign affairs exception to the rulemaking provision 


of 5 U.S.C. 553. This letter will be published in the Federal Register. 
Sincerely, 


Artuur GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


1 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1979. 





U.S. Customs Service 


General Notice 


(19 CFR Part 177) 
Administrative Rulings 


Proposed change in the Customs regulations pertaining to the issuance of ad- 
ministrative rulings concerning the tariff classification of merchandise 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This notice proposes to amend the Customs Regulations 
to authorize the Regional Commissioner of Customs, region II, New 
York (Regional Commissioner), to issue selected tariff classification 
rulings. The rulings would be limited to requests for the tariff classifi- 
cation of merchandise before the transaction is considered by Customs 
by reason of arrival or entry of the merchandise. A right of appeal to 
Customs Headquarters would be authorized and the rulings made in 
the New York region would be closely monitored by Customs Head- 
quarters for consistency with law, regulation, and precedent cases. 
DATES: Comments must be received on or before (30 days from the 
date of publication in the Federal Register). 

ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, attention: Regulations and Research 
Division, U.S. Customs Service, 1301 Constitution Avenue NW., 
room 2426, Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Salvatore E. 
Caramagno, Director, Classification and Value Division, Office of 
Regulations and Rulings, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-5868. 


BACKGROUND 


To be certain of the duty treatment merchandise will receive when 
imported into the United States, importers usually request binding 
rulings from Customs before the import transaction relating to the 
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merchandise takes place. Currently, such rulings are issued by the 
Office of Regulations and Rulings (ORR) at Customs Headquarters. 
While some of the requests require immediate replies in order to be 
meaningful, others do not require such quick responses. In the ab- 
sence of advice from the requester, it is usually not possible for ORR 
to make a determination with respect to the urgency of any particular 
ruling request. In addition, some of these requests are quite simple, 
do not involve significant duty, or have any other complicating factors. 
On the other hand, a small percentage (estimated at approximately 
20 to 30 percent) of the requests are either very complex or have other 
issues involved which make the decisions sensitive (i.e., policy con- 
siderations affecting U.S. employment or balance of trade, etc.). 

Because of increases in ruling requests and decreases in staffing, 
it has become apparent in recent months that some method must be 
found to expedite the ruling process. A variety of management im- 
provements have been made in ORR, but despite all these changes, 
it still takes an average of 100 to 110 days to process a response to an 
importer. A processing time of 100 to 110 days to issue a response in 
noncomplex or nonsensitive cases is not acceptable if Customs intends 
to provide a meaningful service to the international trade community. 

Accordingly, a detailed examination of the ruling process was 
undertaken for the purpose of improving the system. Pursuant to 
the examination, it was concluded that present procedures should be 
modified to allow for a more active role by the National Import Spe- 
cialists (NIS) located in New York, N.Y. 

The NIS are a relatively small, skilled group of Customs profes- 
sionals. They are tariff classification technicians and, unlike import 
specialists located in other Customs regions, are responsible for very 
narrow areas of the Tariff Schedules of the United States (19 U.S.C. 
1202) known as product lines, and are conversant with the judicial 
and administrative precedent which relates to these product lines. 

Inasmuch as the NIS are centrally located and are organizationally 
under the same person, uniformity of decisions would be easily attained 
and the quality of rulings would be maintained. 

The authority to issue selected rulings would be vested in the 
Regional Commissioner and delegated to the Assistant Area Director, 
Classification and Value Division, New York Seaport and region, under 
whose supervision the NIS are organized. 

The NIS would issue ruling letters regarding prospective Customs 
transactions cnly. They would not be allowed to prepare final decisions 
on “Internal Advice’ requests, ‘“Further Review of Protest,” requests, 
requests for ‘‘Change of Practice,’”’ and ‘‘Petitions under section 516, 
Tariff Act of 1930, as amended (19 U.S.C. 1516).’”’ Also, they would 
not be allowed to prepare final rulings in ‘‘difference’’ cases. 
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Requests for tariff classification rulings would be forwarded to the 
Regional Commissioner of Customs, New York, N.Y. Subject to 
guidelines provided by Customs Headquarters, the Regional Com- 
missioner or his designee, would determine whether the requested 
ruling would be issued from the region or whether, due to its complex 
or sensitive nature, the matter would be referred to headquarters. 
In addition, those members of the public who believe that their classi- 
fication requests present complex or important issues may make 
their requests directly to headquarters. 

Customs Headquarters would retain authority to issue rulings in 
all matters brought to its attention and to independently review all 
ruling letters issued by the Regional Commissioner or his designee. If 
the importer or other person to whom a ruling letter is issued disagrees 
with the tariff classification he could, within 30 days of the date of 
issuance of the ruling letter, petition the Director, Classification and 
Value Division, Customs Headquarters, for review of the ruling. 

If an actual importation of merchandise occurs after receipt of a 
request for a ruling but before the issuance of the ruling, the NIS 
would handle the matter in the same way it is currently handled by 
Headquarters (i.e., the party seeking the ruling must advise Customs 
of the fact an actual importation has occurred and assuming no 
material change in the facts the request would continue to be treated 
by Customs as a prospective ruling request). 

The rulings signed by the Regional Commissioner or his designee 
would be binding on Customs. They would not be withdrawn retro- 
actively to the detriment of the party on whose behalf the ruling was 
requested. Further, if published, those rulings would create established 
and uniform practices. 


PROPOSED AMENDMENTS 


It is proposed to amend the sections of part 177, Customs Regula- 
tions (19 CFR, part 177), affected by this change to read as follows: 


1. It is proposed to amend section 177.0 to read as follows: 
§ 177.0 Scope 


This part relates to the issuance of rulings to importers and 
other interested persons by the Headquarters Office of the U.S. 
Customs Service or the Regional Commissioner of Customs, 
region II, or his designee. It describes the situations in which a 
ruling may be requested, the procedures to be followed in request- 
ing a ruling, the conditions under which a ruling will be issued, the 
effect of a ruling when it is issued, and the publication of rulings 
in the Customs Buuuetin. The rulings issued under the pro- 
visions of this part will usually be prospective in application and, 
consequently, will usually not relate to specific matters or situa- 
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tions presently or previously under consideration by any Customs 
Service field office. Accordingly, the rulings requested under the 
provisions of this part should be distinguished from the admin- 
istrative rulings, determinations, or decisions which may be 
requested under procedures set forth elsewhere in this chapter, 
including, but not limited to, those set forth in part 12 (relating 
to submissions of proof of admissibility of articles detained under 
section 307 of the Tariff Act of 1930 (19 U.S.C. 1307)), part 103 
(relating to disclosure of information in Customs files), part 133 
(relating to disputed claims of piratical copying of copyrighted 
matter), subpart C of part 152 (relating to determinations con- 
cerning the dutiable value of merchandise by Customs field 
officers), part 153 (relating to enforcement of the Antidumping 
Act, 1921, as amended), part 159 (insofar as it relates to counter- 
vailing duties), part 171 (relating to fines, penalties, and for- 
feitures), part 172 (relating to liquidated damages), part 174 
(relating to protests), and part 175 (relating to petitions filed by 
American manufacturers, producers, or wholesalers pursuant to 
section 516 of the Tariff Act of 1930, as amended). Nor do the 
provisions of part 177 apply to requests for decisions of an opera- 
tional, administrative, or investigative nature which are properly 
within the cognizance of a Customs Headquarters Office other 
than the Office of Regulations and Rulings. 


. It is proposed to amend section 177,1(a)(1) to read as follows: 
§ 177.1 General ruling practice and definitions. 


(a) The issuance of rulings generally—(1) Prospective trans- 
actions.—It is in the interest of the sound administration of the 
Customs and related laws that persons engaging in any transac- 
tion affected by those laws fully understand the consequences of 
that transaction prior to its consumation. For this reason, the 
Headquarters Office of the U.S. Customs Service or the Regional 
Commissioner, region II, or his designee, will give full and careful 
consideration to written requests from importers or other inter- 
ested parties for rulings or information setting forth, with respect 
to a specifically described Customs transaction, a definitive inter- 
pretation of applicable law, or other appropriate information. 
Generally, a nln may be requested under the provisions of this 


part only with respect to prospective transactions—that is, trans- 
actions which are not already pending before a Customs Service 
office by reason of arrival, entry, or otherwise. 


* * * * * * 


It is proposed to amend section 177.1(b) to read as follows: 


(b) Oral advice-—The Customs Service will not issue rulings in 
response to oral requests, nor will Customs personnel ordinarily 
discuss a substantive Customs question prior to receiving a writ- 
ten request for a ruling. Oral opinions or advice of Customs 
Service personnel are not binding on the Customs Service. How- 
ever, oral inquiries may be made to Customs Service offices re- 
garding existing rulings, the scope of such rulings, the types of 
transactions with respect to which the Headquarters Office or the 
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Regional Commissioner, region IT, or his designee, will issue rulings 
the scope of the rulings which may be issued, or the procedures to 
be followed in submitting ruling requests, as described in this part. 


* * * * * * * 
It is proposed to amend section 177.1(d)(1) & (2) to read as follows: 


(d) Definitions.—(1) A “ruling” is a written statement issued 
by the Headquarters Office or the Regional Commissioner, 
region II, or his designee, that interprets and applies the pro- 
visions of the-Customs and related laws to a specific set of facts. 
A “ruling letter’ is a ruling issued in response to a written request 
therefor and set forth in a letter addressed to the person making 
the request or his designee. A ‘published ruling” is a ruling 
which has been published in the Customs But.etin. 

(2) An “information letter’ is a written statement issued by 
the Headquarters Office or the Regional Commissioner, region 
II, or his designee, that does no more than call attention to a 
well-established interpretation or principle of Customs law, 
without applying it to a particular set of facts. An information 
letter may be issued in response to a request for a ruling when (i) 
the request suggests that general information, rather than a 
ruling, is aétually being sought, (ii) the request is incomplete or 
otherwise fails to meet the requirements set forth in this part, or 
(iii) the ruling requested cannot be issued for any other reason, 
and (iv) it is believed that general information may be of some 
benefit to the party making the request. 


* * * *x * * * 


. It is proposed to amend section 177.2(a) to read as follows: 
§ 177.2 Submission of ruling requests 


(a) Form.—A request for a ruling should be in the form of a 
letter. Requests for valuation and carrier ruling should be ad- 
dressed to the Commissioner of Customs, attention: Office of 
ae and Rulings, Washington, D.C. 20229. The division 
and branch in the Office of Regulations and Rulings to which 
the request should be directed may also be indicated, if known. 
Requests for tariff classification rulings should be addressed to 
ge ig Commissioner of Customs, region II, New York, 

.Y. 10048. 


It is proposed to amend section 177.2(b)(2) (ii) to read as follows: 
b * * * 
(1) * * * 
2 * * * 


(ii) Tariff classification rulings.—(A) If the transaction involves 
the importation of an article for which a ruling as to its proper 
classification under the provisions of the Tariff Schedules of the 
United States is requested, the request for a ruling should include 
a full and complete description of the article and, whenever ger- 
mane to the proper classification of the article, information as to 
the article’s chief use in the United States, its commercial, com- 
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mon, or technical designation, and, where the article is composed 
of two or more materials, the relative quantity (by weight and by 
volume) and value of each. The ruling request should also note, 
whenever germane, the purchase price of the article, and its 
approximate selling price in the United States. 

(B) Ruling letters issued by the Regional Commissioner, region 
II, or his designee, are limited to prospective transactions. The 
Regional Commissioner or his designee shall not prepare final 
decisions under Section 177.11: Requests for Advice by Field 
Offices, Section 174.23: Further Review of Protests, Section 
177.10: Change of Practice, 19 U.S.C. 1516 (petitions under sec- 
tion 516, Tariff Act of 1930), or 14.3(g)(1) Customs Manual 
(difference cases). 

(C) In complex or sensitive cases, the requesting party may 
send the request directly to the Director, Classification and Value 
Division, U.S. Customs Service, Washington, D.C. 20229. The 
Headquarters office retains authority to independently review all 
tariff classification ruling letters issued by the Regional Commis- 
sioner, region II, or his designee. If the importer or other person 
to whom a ruling letter is issued disagrees with the tariff classifi- 
cation set forth, he may, within 30 days of the issuance of 
the ruling letter, petition the Director, Classification and Value 
Division, U.S. Customs Service, Washington, D.C., for review of 
the ruling. 


It is proposed to amend section 177.2(d) to read as follows: 


(d) Requests for immediate consideration—The Headquarteis 
Office and the Regional Commissioner, region II, or his designee, 
will normally process requests for rulings in the order they are 
received and as expeditiously as possible. However, a request 
that a particular matter be given consideration ahead of its regular 
order, if made in writing at the time the request is submitted, or 
subsequent thereto, and showing a clear need for such treatment, 
will be given consideration as the particular circumstances 
warrant and permit. Requests for special consideration made by 
telegram will be treated in the same manner as requests made by 
letter, but rulings will not ordinarily be issued by telegram. In no 
event can any assurance be given that a particular request for a 
ruling will be acted upon by the time requested. However, upon 
request and where a clear need is shown for such action, a 
coliect telephone call will be made to advise that the ruling letter 
has been issued and is being mailed. 


4. It is proposed to amend paragraphs (a) and (b) of section 177.4 
to read as follows: 


§ 177.4 Oral discussion of issues 


(a) Generally.—A person submitting a request for a ruling and 
desiring an opportunity to orally discuss the issue or issues in- 
volved should indicate that desire in writing at the time the rul- 
ing request is filed. Such a discussion will only be scheduled when, 
in the opinion of the Customs personnel by whom the ruling re- 
quest is under consideration, a conference will be helpful in de- 
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ciding the issue or issues involved or when a determination or 
conclusion contrary to that advocated in the ruling request is 
contemplated. Conferences are scheduled for the purpose of 
affording the parties an opportunity to freely and openly discuss 
the matters set forth in the ruling request. Accordingly, the parties 
will not be bound by any argument or position advocated or 
agreed to, expressly or by implication, during the conference 
unless either party subsequently agrees to be so bound in writing. 
- conference will not conclude with the issuance of a ruling 
etter. 

(b) Time, place, and number of conferences.—If a request for 
a conference is granted, the person making the request will be 
notified of the time and place of the conference. Except under 
highly unusual circumstances, the conference will be held at the 
Headquarters Office of the U.S. Customs Service in Washington, 
D.C., or at the New York region. No more than one conference 
with respect to the matters set forth in a ruling request will be 
scheduled, unless, in the opinion of the Customs personnel by 
whom the ruling request is under consideration, additional con- 
ferences are necessary. 


. It is proposed to amend section 177.5 to read as follows: 


§ 177.5 Change in status of transaction 


Each person submitting a request for a ruling in connection with 
a Customs transaction shall immediately advise the Headquarters 
Office in writing of any change in the status of that transaction, 
as defined in section 177.1(d)(3). In particular, the Headquarters 
Office or the Regional Commissioner, region II, or his designee, 
must be advised when any transaction described in the ruling 
request as prospective becomes current and under the jurisdic- 
tion of any Customs Service field office. In addition, any person 
engaged in a Customs transaction coming under the jurisdiction 
of a Customs Service field office and having previously requested 
a ruling with respect to that transaction shall advise the field 
office of that fact. The field office will normally withhold action 
with respect to any transaction for which a ruling has previously 
been requested pending the disposition of the ruling request. 


. It is proposed to amend section 177.6 to read as follows: 
§ 177.6 Withdrawal of ruling requests 


Any request for a ruling may be withdrawn by the person 
submitting it at any time prior to the issuance of a ruling letter 
or any other final disposition of the request. All correspondence, 
documents, and exhibits submitted in connection with the re- 
quest will be retained in the Customs Service file and will not 
be returned. In addition, the Headquarters Office may forward to 
Customs Service field offices which have or may have jurisdiction 
over the transaction to which the ruling request relates, its views 
in regard to the transaction or the issues involved therein, as well 
as appropriate information derived from materials in the Customs 
Service file. 
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7. It is proposed to amend section 177.8(a)(1),(2), and (3) to read 
as follows: 


§ 177.8 Issuance of rulings 


(a) Ruling letters—(1) Generally—The Headquarters Office 
and the Regional Commissioner, region II, or his designee, will 
endeavor to issue a ruling letter, setting forth their determinations 
with respect to a specifically described Customs transaction 
whenever a request for such a ruling is submitted in accordance 
with the provisions of this part and it is in the interest of the 
sound administration of the Customs and related laws to do so. 
Otherwise, a request for a ruling will be answered by an informa- 
tion letter or, in those situations in which general information is 
likely to be of little or no value, by a letter stating that no ruling 
can be issued. 

(2) Submission of ruling letters to field offices——Any person 
engaging in a Customs transaction with respect to which a ruling 
letter has been issued by the Headquarters Office or the Regional 
Commissioner, region IJ, or his designee, shall ascertain that a 
copy of the ruling letter is attached to the documents filed in 
connection with that transaction with the appropriate Customs 
Service field office or otherwise bring the ruling to the attention 
of the appropriate Customs officer. A copy of any ruling letter re- 
ceived after the filing of such documents shall be forwarded im- 
mediately to the appropriate Customs Service field officer. 

(3) Disclosure of ruling letters.—The ruling letter shall be based 
on the information set forth in the ruling request. No part of the 
ruling letter, including names, addresses, or information relating 
to the business transactions of private parties, shall be deemed 
to constitute privileged or confidential commercial or financial 
information or trade secrets exempt from disclosure pursuant to 
the Freedom of Information Act, as amended (5 U.S.C. 552), 
unless the ruling request, as provided in section 177.2(b)(7), 
clearly identifies the information claimed to be exempt from 
disclosure and set forth the reasons therefor. Prior to the issuance 
of the ruling letter, the person submitting the ruling request, 
will be notified of any decision adverse to his claim for exemption 
from disclosure and will, upon written request to the Commis- 
sioner of Customs within 10 working days of the date of notifi- 
cation, be permitted to withdraw the ruling request. All ruling 
letters issued by the Headquarters Office or the Regional Com- 
missioner, region II, or his designee, will be available, upon 
written request, for inspection and copying by any person (with 
any portions determined to be exempt from disclosure deleted). 


* * * * * * * 
8. It is proposed to amend paragraphs (a) and (d) of section 177.9 
to read as follows: 
§ 177.9 Effect of ruling letters: modification or revocation. 


(a) Effect of ruling letters generally.—A ruling letter issued by 
the Headquarters Office or the Regional Commissioner, region 
II, or his designee, under the provisions of this part represents 
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the official position of the Customs Service with respect to the 
particular transaction or issue described therein and is binding 
on all Customs Service personnel in accordance with the provi- 
sions of this section until modified or revoked. In the absence of 
a subsequent change of practice or other modification or revoca- 
tion which affects the principle of the ruling set forth in the ruling 
letter, that principle may be cited as authority in the disposition 
of transactions involving the same circumstances. 
* * * * * * * 


(d) Modification or revocation of ruling letters—(1) Generally.— 
Any ruling letter found to be in error or not in accordance with 
the current views of the Customs Service may be modified or 
revoked. Modification or revocation of a ruling letter shall be 
effected by giving notice to the person to whom the ruling letter 
was adressed and, where circumstances warrant, by the publica- 
tion of a notice or other statement in the Customs BuLuetin. 

(2) Effect of modification or revocation of ruling letters. The 
modification or revocation of a ruling letter will not be applied 
retroactively with respect to the person to whom the ruling was 
issued, or to any person directly involved in the transaction to 
which that ruling related, provided (i) The request for a ruling 
contained no misstatement or omission of material facts, 

(ii) The facts subsequently developed are not materially dif- 
ferent from the facts on which the ruling was based, 

(iii) There has been no change in the applicable law, 

(iv) The ruling was originally issued with respect to a prospec- 
tive transaction, and 

(v) All the parties involved in the transaction acted in good 
faith in reliance upon the ruling and retroactive modification or 
revocation would be to their detriment. 

Nothing in this subparagraph will prohibit the retroactive modi- 
fication or revocation of a ruling with respect to a transaction 
which was not prospective at the time the ruling was issued, inas- 
much as such a transaction was not entered into in reliance on a 
ruling from the Headquarters Office or the Regional Commis- 
sioner, region II, or his designee. 


. It is proposed to amend section 177.11(b)(1) to read as follows: 
§ 177.11 Requests for advice by field offices. 
* 


* * * * * * 


(b) Certain current transactions—(1) When a ruling has been 
issued—(i) Requests by field offices—Ii the Headquarters Office, or 
the Regional Commissioner, region II, or his designee, has issued 
a ruling letter with respect to a particular Customs transaction 
and the Customs Service field office having jurisdiction over that 
transaction feels that the ruling should be modified or revoked, 
the field office will forward to the Headquarters Office, pursuant 
to section i77.9(b)(1), a request that the ruling be reconsidered. 
The field office will notify the importer or other person to whom 
the ruling letter was issued, in writing, that it has requested the 
Headquarters Office to reconsider the ruling. 

* * * * * ea * 
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AUTHORITY 


These amendments are proposed under the authority of Revised 
Statute 251, as amended, and section 624, 46 Stat. 759 (19 U.S.C. 
66, 1624). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Customs. 
Comments submitted will be available for public inspection in ac- 
cordance with section 103.8(b), Customs Regulations (19 CFR 
103.8(b)), during regular business hours at the Regulations and 
Research Division, room 2426, Headquarters, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229. 

Early implementation of this proposal would significantly improve 
the ruling process and be of substantial public benefit. It is therefore 
considered impractical and contrary to the public interest to permit a 
60-day period for public comments. 

Accordingly, the period within which comments are to be submitted 
is 30 days from the date of publication of this proposal in the Federal 
Register, instead of the 60 days ordinarily required by Executive 
Order 12044 of March 23, 1978 (43 F.R. 12661), and the implementing 
Treasury Department directive of November 8, 1978 (43 F.R. 52120). 


REGULATION DETERMINED TO BE NONSIGNIFICANT 


In a directive published in the Federal Register on November 8, 
1978 (43 F.R. 52120), implementing Executive Order 12044, Improving 
Government Regulations, the Treasury Department stated that it 
considers each regulation or amendment to an existing regulation 
published in the Federal Register and codified in the Code of Federal 
Regulations to be significant. However, regulations which are non- 
substantive, are essentially procedural, do not materially change 
existing or established new policy, and do not impose substantial 
additional requirements or costs on, or substantially alter the legal 
rights or obligations of, those affected, with Secretarial approval, may 
be determined not to be significant. Accordingly, it has been deter- 
mined that these proposed amendments do not meet the Treasury 
Department criteria in the directive for significant regulations. 


DRAFTING INFORMATION 


The principal author of this document was Lawrence P. Dunham, 
Regulations and Research Division, Office of Regulations and Rulings, 
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U.S. Customs Service. However, personnel from other Customs offices 
participated in its development. 


R. E. CuHasen, 
Commissioner of Customs. 
Approved: July 18, 1980. 
JoHN P. Simpson 
(For Assistant Secretary of the Treasury.) 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


C.A.D. 1250 


ScHERING CORPORATION v. a Unitep Statses, No. 79-36 
(——-F.2d——) 


1. Customs CourtT—JURISDICTION 


Judgment of Customs Court granting Government’s motion to 
dismiss for lack of jurisdiction, and denying appellant’s motion for 
rehearing, is affirmed. 


2. Ip. 

A question of jurisdiction may be raised at any time during 
the pendency of the action. 
3. ALLEGATIONS OF JURISDICTIONAL Facts 

If allegations of jurisdictional facts by the party who seeks the 
exercise of jurisdiction in his favor are challenged by his adversary 


in any appropriate manner, he must support them by competent 
proof. 


4. Ib. 

In view of the absence of any facts established by competent 
proof in either appellant’s response to the cross-motion to dismiss 
or its motion for rehearing, the ruling of the court denying 
appellant’s motion for rehearing was not manifestly erroneous. 


U.S. Court of Customs and Patent Appeals, July 17, 1980 


Appeal from U.S. Customs Court 
[Affirmed.] 


James S. O’ Kelly and Michael Alva Johnson, attorneys for appellant. 
Alice Daniel, Assistant Attorney General, David M. Cohen, Director, Joseph I. 


Liebman, Attorney in Charge, Field Office for Customs Litigation Branch, Saul 
Davis, Commercial Litigation Branch. 


{Oral argument on April 10, 1980, by Michael A. Johnson for appellant, Saul Davis for appellee.] 


Before Markey, Chief Judge, Ricw, Bautpwin and Miter, Associate Judges, 
and Forp, Judge.! 
Ba.pwin, Judge. 


[1] This appeal is from the order of the U.S. Customs Court grant- 
1 Hon. Morgan Ford, U.S. Customs Court, sitting by designation. 
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ing the Government’s motion to dismiss Court No. 76—12-02625 for 
lack of jurisdiction, and from the order denying appellant’s motion 
for rehearing, in the form of a motion to set aside the dismissal and 
to grant a hearing on the jurisdictional issue presented. The orders 


were entered without accompanying opinions in support thereof. 
We affirm. 


ISSUE 


The issue presented is whether the procedures employed by the 
Customs Court in dismissing appellant’s civil action for lack of 
jurisdiction were in conformity with the statutes of the United States 
and the rules of the Customs Court. 


BACKGROUND 


Appellant filed a protest against the classification decision by the 
Customs Service regarding the entry of certain merchandise. The 
face of the protest shows that the date of liquidation for the subject 
entry by the Customs Service was September 12, 1975, and that the 
filing date for the protest was May 26, 1976. The protest bore on its 
face the statement ‘‘(t)he entry herein was not liquidated in accordance 
with the requirements of 21 (sic) CFR 159.9 and the liquidation is 
therefore void.” ? The protest was denied as untimely filed on August 6, 
1976.* Appellant filed a summons on December 2, 1976, commencing 
a civil action pursuant to 28 U.S.C. 1582(a)* to contest the denial of 


2 There was a clerical error in the CFR citation, which should have read 19 CF R 159.9, a mandatory pro- 


vision of the Customs Regulations pertaining to notice and date of liquidation which reads in pertinent 
part: 


$159.9 Notice of liquidation and date of liquidation for formal entries 


(a) Bulletin notice of liquidation.—Notice of liquidation of formal entries shall be made on a bulletin 
notice of liquidation, Customs form 4333 or 4335: 


- * * * * * * 


(b) Posting of bulletin notice.—The bulletin notice of liquidation shall be posted for the information 
of importers in a conspicuous place in the customhouse at the port of entry * * *. 

(ce) Date of liquidation.—T he bulletin notice of liquidation shall be dated with the date it is posted or 
lodged in the customhouse for the information of importers. The entries for which the bulletin notice 
of liquidation has been prepared shall be stamped ‘“‘Liquidated,’’ with the date of liquidation, which 
shall be the same as the date of the bulletin notice of liquidation. Such stamping shall be deemed the 
legal evidence of liquidation. 

The liquidation of an entry is the final administrative determination of all moneys owed the Government 
with regard to each particular entry of merchandise. See 19 CFR 159.1. 
319 U.S.C. 1514(b)(2)(A) provides in pertinent part: 


§1514. Protest against decision of appropriate Customs officer 
. *. * * 


(b) Form, number, and amendment of protest; filing of protest. 


* + * * * * * 


(2) A protest of a decision, order, or finding described in subsection (a) of this section shall be filed 

with such Customs officer within 90 days after but not before— 
(A) notice of liquidation or reliquidation * * *. [Italic ours.] 
428 U.S.C. 1582(a) provides: 

§1582. Jurisdiction of the Customs Court 

(a) The Customs Court shall have exclusive jurisdiction of civil actions instituted by any person 
whose protest pursuant to the Tariff Act of 1930, as amended, has been denied, in whole or in part, by 
the appropriate Customs officer, where the administrative decision, including the legality of all orders 
and findings entering into the same, involves: (1) The yee value of merchandise; (2) the classi- 
fication and rate and amount of duties chargeable; (3) all charges or exactions of whatever character 
within the jurisdiction of the Secretary of the Treasury; (4) the exclusion of merchandise from entry or 
delivery under any provisions of the Customs laws; (5) the liquidation or reliquidation of an entry, or 
@ modification thereof; (6) the refusal to pay a claim for drawback; or (7) the refusal tu reliquidate and 
entry under sec. 520(c) of the Tariff Act of 1930, as amended 


324-900 0 - 80 - 3 





16 ‘COURT OF CUSTOMS AND PATENT APPEALS 


the protest. The summons set forth that the contested administrative 
decision involved the classification, rate, or amount of the subject 
entry. 

Appellant then moved to suspend the civil action pending the final 
determination of a test case pursuant to rule 14.7 of the Customs 
Court. The Government opposed the motion to suspend the subject 
action and filed a cross-motion to dismiss for lack of jurisdiction. 
Appellant responded, arguing that the clear language on the face of the 
protest had raised an issue of compliance with notice requirements and, 
therefore, the validity of the liquidation, involving issues of fact for 
trial. Appellant asserted that employees of counsel had attempted to 
obtain the entry papers for review, at which time they were found to be 
unavailable. Appellant filed no supporting papers explaining the facts 
and circumstances surrounding the alleged unavailability of the entry 
papers, nor did appellant substantiate its efforts and diligence in 
obtaining them. 

The Government replied to the response, asserting that appellant 
had failed to provide any affidavits of fact in support of the statements 
of counsel alleging unavailability of the entry papers. The Govern- 
ment attached the affidavit of Mr. George Wallace, Chief, Documents 
Control Branch of the Customs Service, New York region, which 
asserted that the 

entries were available for inspection on the date the bulletin 
notices of liquidation were posted, and that they would have been, 


in accordance with our standard operating procedure, placed on 
the table for examination by the importers or their attorneys. 


Based on the record consisting of the summons, the various motion 
papers referred to above, the responses and replies thereto, and the 
Wallace affidavit, the court ordered dismissal of the subject case for 
lack of jurisdiction. 

Appellant filed a motion to set aside dismissal and for rehearing, 
annexing an affidavit of counsel. Counsel for appellant argued certain 
procedural matters therein pertaining to the rules of the Customs 
Court, which we discuss more fully in our opinion, infra. Generally, 
counsel asserted that the procedure followed by the court deprived 
appellant of an opportunity to present evidence in contravention of 
due process of law. 

The Customs Court denied appellant’s motion for rehearing by 
order without an accompanying opinion. 


OPINION 


The Customs Court has jurisdiction of a civil action instituted by 
any person whose protest pursuant to the Tariff Act of 1930, as 
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amended, has been denied.® That jurisdiction is limited by 28 U.S.C. 
1582(c),° which requires that a protest be filed as prescribed by 28 
U.S.C. 1514. Under 28 U.S.C. 1514(b)(2)(A),” a protest must be filed 
“within 90 days after * * * notice of liquidation.” The relevant regu- 
lation, 19 CFR 159.9,* provides that notice of liquidation shall be 
made on a bulletin notice of liquidation which shall be posted in the 
customhouse at the port of entry, and that the date of liquidation 
shall be the date the bulletin notice is posted in the customhouse. 

The protest and the summons prepared by appellant specified the 
date of liquidation as September 12, 1975. The filing date of the protest 
is shown on its face to be May 26, 1976, more than 90 days after date of 
liquidation. The dates in the papers before the court thus establish 
prima facie that the protst was untimely. 

However, the law is well settled that a liquidation is not complete 
until the notice provisions of 19 CFR 159.9 have been complied with 
and the entry papers are made available to the importer.® In General 
Petroleum Corp. v. United States, 56 Cust. Ct. 249, 251, C.D. 2632 
(1966), the appellate term of the Customs Court held that the 

protest period does not run if the importer or his representative is 
diligently seeking access to the entry papers but is unable to obtain 


it. * * * While it is the practice to dismiss a protest on motion 
when the Government, as here, shows only that over 60 (now 90) 


days ran from the liquidation to the protest, it must follow that 
facts established in addition to these dates may and do at times 
show that the protest is timely. 


Accordingly, we must determine whether appellant has been accorded 
an opportunity in accord with procedural due process to place such 
additional facts before the court. 

Appellant contends that the proceedings below violated its rights 
to a hearing, to introduce evidence, and to hear and cross-examine 
appellee’s witness, in contravention of the specific terms of 28 U.S.C. 
2637(a).’° Appellant argues that the order of dismissal had been 


5 See n. 4 supra. 
6 28 U.S.C. 1582(c) (1976) provided: 

(c) The Customs Court shall not have jurisdiction of an action unless (1) either a protest has been 
filed, as prescribed by sec. 514 of the Tariff Act of 1930, as amended, and denied in accordance with the 
provisions of sec. 515 of the Tariff Act of 1930, as amended, or if the action relates to a decision under sec. 
516 of the Tariff Act of 1930, as amended, all remedies prescribed therein have been exhausted, and 
(2) except in the case of an action relating to a decision under sec. 516 of the Tariff Act of 1930, as 
amended, all liquidated duties, charges or exactions have been paid at the time the action is filed. 

7 See n. 3 supra. 

8 See n. 2 supra. 

® We note here that unavailability of entry papers does not void an otherwise valid liquidation as asserted 
by appellant in its statement on the face of the protest, but rather tolls the liquidation until the entry papers 
become available for examination. See United States v. A. N. Deringer, Inc., 66 CCPA ——, C.A.D. 1220, 
593 F. 2d 1015, 1020 (1979); Wong Sang Man v. United States, 27 Cust. Ct. 248, C.D. 1379 (1951). 

10 28 U.S.C. 2637(a) (1976) provided: 

§ 2637. Witnesses; inspection of documents ; Z | 

(a) In any proceeding in the Customs Court, under rules prescribed by the court, the parties and their 
attorneys shall have an opportunity to introduce evidence, to hear and cross-examine the witnesses of 
the other party, and to inspect all samples and all papers admitted or offered as evidence, except as pro- 
vided in subsection (b) of this section. 
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signed and entered before a copy of the Wallace affidavit had even been 
received by its attorneys, thus denying it the opportunity to rebut 
such affidavit with evidence of its own or to cross-examine the affiant. 

However, the Government has raised jurisdictional objections by 
way of a cross-motion to dismiss, an appropriate manner of raising 
such objections in accordance with the rules of the court." McNutt 
et al. v. General Motors Acceptance Corp., 298 U.S. 178, 189 (1936). 
Appellant was granted an opportunity to respond to this motion” to 
establish facts to support the alleged unavailability of entry papers, 
but in that response chose only to point out its allegations of jurisdic- 
tion with its conclusion that the validity of the liquidation involved 
issues of fact for trial. The response failed to support such allegations 
with competent proof to establish jurisdictional facts. Again in its 
motion for rehearing, appellant failed to introduce such facts as would 
establish jurisdiction, relying instead on legal argument to support its 
contentions. Therefore, without even considering the Wallace affidavit, 
there have been no facts established to raise any question with respect 
to the prima facie untimeliness of the protest. 

Appellant contends that the rules of the Customs Court preclude 
the Government from cross-moving to dismiss for lack of jurisdiction. 
Appellant contends that rule 14.7(c)" does not permit the filing of a 
cross-motion to dismiss as a response to a motion for suspension and 
that rule 4.7(b)'* contemplates that a complaint has been filed in the 
action. There is no support for these contentions in the language of 
these rules. Rule 14.7(c) merely outlines the minimum response to a 
motion to suspend. Rule 4.7(b) sets forth the types of motions to 
dismiss that may be filed either preanswer or postanswer. 

[2] It is established that a question of jurisdiction may be raised at 
any time during the pendency of the action. James Akeroyd & Son v. 
United States, 19 CCPA 249, 258, T.D. 45341 (1931). The plain import 
of the statutes specifically conferring jurisdiction is that the Customs 
Court is vested with authority to inquire at any time whether these 
jurisdictional requirements are met. [3] If allegations of jurisdictional 


11, Rule 4.7(b) provides: 
Rule 4.7. Defenses and Objections: When and How Presented 


* - * o * * 


(b) Defenses: how presented.—The following defenses may be made by a motion to dismiss: (1) That 
plaintiff has no standing in the matter; (2) lack of jurisdiction of the subject matter; (3) failure to perform 
conditions precedent; and (4) failure to state a claim upon which relief may be granted. A motion making 
any of these defenses may be made before answer. 

12 Rule 4.12(c) provides in relevant part that ‘‘an objection or response to a dispositive motion, i.e., 
a motion to dismiss the action * * * shall be filed within 30 days after service of such motion.” 
13 Rule 14.7(c) provides: 
Rule 14.7. Suspension Procedure 


* * * * + * . 
(c) Response to motion.—The response to a motion for suspension shall include: a statement consenting 


to the motion; or a statement of the reason for opposing the motion; or a statement of the reason for 
neither consenting to nor opposing the motion. 


14 See n. 11 supra. 
15 See n. 3, 4, and 6 supra. 
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facts by the party who seeks the exercise of jurisdiction in his favor 
are challenged by his adversary in any appropriate manner, he must 
support them by competent proof. See McNutt et al. v. General Motors 
Acceptance Corp, supra. 

Although appellant argues that he has been deprived of procedural 
due process, he is in actuality requesting a second chance to make 
necessary showings to establish jurisdiction that was properly 
challenged by the Government’s cross-motion to dismiss. In view of 
the dates provided on the face of the papers before the court, appellant’s 
opportunity to establish any necessary facts in its response to the cross- 
motion to dismiss, and its failure to avail itself of such opportunity, 
we see no reason to disturb the order of the Customs Court dismissing 
this action for lack of jurisdiction. 

Appellant contends that the judgment of the court was devoid of 
the mandatory findings of fact prescribed by 28 U.S.C. 2638(a).'® 
The court entered its order with no memorandum opinion accompany- 
ing the order. However, as discussed above, appellant has failed to 
establish any facts in this action that would create a contested issue 
for decision by the judge. On the face of the papers before the court, 
the protest was clearly filed outside the 90-day limit necessary to 
confer jurisdiction of the subject matter. Therefore, we cannot agree 
with appellant’s contentions in this respect. 

[4] In view of appellant’s opportunity pursuant to rule 4.12(c) to 
file a response to the Government’s cross-motion to dismiss, and in 
view of the absence of any facts established by competent proof in 
either appellant’s response or its motion for rehearing, we hold that 
the ruling of the court denying appellant’s motion for rehearing was 
not manifestly erroneous, and we therefore will not disturb that ruling. 
Reynold’s Trading Corp., et al. v. United States, et al., 61 CCPA 57, 
59, C.A.D. 1120, 496 F. 2d 1228, 1230 (1974). 

The judgment is affirmed. 

"1098 U.S.C. 2688(a) provides: 


§ 2638. Decisions; findings of fact and conclusions of law; effect of opinions 


(a) A decision of the judge in a contested case shall be supported by either (1) a statement of findings 
of fact and conclusions of law, or (2) an opinion stating the reasons and facts upon which the decision 
is based. 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 
The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BuLLETIN. 
Dated: July 17, 1980. 
Harvey B. Fox 
(For Director, Office of 
Regulations and Rulings). 


(C.S.D. 80-101) 
Classification: Polyethylene Sheeting and Tarpaulins 


Date: September 13, 1979 
File: CLA-2:R:CV:MA 
057505 C 


Your letters dated during the months of November and December 
1978, requested action on the part of the U.S. Customs Service to 
remedy inconsistent classification of polyethylene sheeting and 
tarpaulins. 

Pursuant to your inquiry this office requested a report from desig- 
nated ports as to their practice in classifying the instant merchandise. 
Samples of the material which you submitted (green and blue), were 
enclosed with our request. A study of these reports leads us to the 
conclusion that polyethylene sheeting and tarpaulins are being cor- 
rectly classified at these ports. 

The ports we queried advised us that tarpaulins with transparent 
coating similar to the green sample which you submitted are being 
classified under the provision for other articles not specially provided 
for, of textile materials, not ornamented, of manmade fibers, in item 
389.62, Tariff Schedules of the United States (TSUS), and dutiable 
at the rate of 25 cents per pound plus 15 percent ad valorem. 
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Tarpaulins with nontransparent coating similar to the blue sample 
you submitted are being classified under the provision for other 
articles not specially provided for, of plastics in item 774.60, TSUS, 
and dutiable at the rate of 8.5 percent ad valorem. 

If material represented by the samples were imported in mill roll 
form, it would be classifiable, whether transparent or nontransparent, 
under the provision for woven or knit fabrics (except pile or tufted 
fabrics), of textile materials, coated or filled with a rubber or plastics 
material, or laminated with sheet rubber or plastics, of manmade 
fibers, in item 355.81, TSUS, and dutiable at the rate of 6 percent ad 
valorem, if over 70 percent by weight of rubber or plastics, or at the 
rate of 12.5 cents per pound plus 15 percent ad valorem, in item 
355.82, TSUS, if not over 70 percent by weight of rubber or plastics. 

Our letter CLA-2:R:CV:MA 056792 GK, which you think may be 
causing erroneous classifications at the Port of Charleston, covered 
tarpaulins which were coated with a nontransparent plastic. We are 
satisfied after reviewing the report from Charleston and a discussion 
with the appropriate officials there that they are aware of the dif- 
ferent classifications applicable to tarpaulins coated with transparent 
and nontransparent plastics. They are not applying our letter to all 
importations of tarpaulins without regard to the transparency of the 
coatings. 


(C.S.D. 80-102) 


Drawback: Certificate of Delivery; Section 22.15(b), Customs 
Regulations 


Date: September 14, 1979 
File: DRA-1-09-R:CD:D B 
210758 


Issue-—Whether a commercial bill of lading and computerized in- 
ventory records are a sufficient substitute for a certificate of delivery 
under section 22.15(b), Customs Regulations. 

Facts—A drawback claimant imports methocrylated butadiene 
styrene (MBS) to produce polyvinyl chloride (PVC). Some of the 
imported MBS was delivered to a public warehouse for storage pending 
delivery to the premises of the drawback claimant. The drawback 
claimant states that the transfer of the stored MBS from the public 
warehouse to the premises of the drawback claimant is shown by a 
commercial bill of lading issued by the operator of the public warehouse 
and the computerized inventory records of the drawback claimant. 

The drawback claimant was not the importer of the MBS. In its 
statement, the drawback claimant stated that it would use the import- 
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er’s certificate of delivery (Customs Form 7543) to establish receipt 
of the imported MBS. 

Law and analysis.—Section 1313(b), Tariff Act of 1930, as amended 
(19 U.S.C. 1313(b)) and section 22.5(a)(2), Customs Regulations 
(19 CFR 22.5(a)(2)), require that the imported merchandise be used in 
manufacture or production. In order to establish that use, the draw- 
back claimant must show actual receipt of the imported merchandise. 

Section 22.15(b), Customs Regulations (19 CFR 22.15(b)), requires 
that if the imported merchandise is not delivered direct from the 
importer to the manufacturer, each intermediate transfer shall be 
shown on a certificate of delivery (Customs form 7543). In this situa- 
tion the imported MBS was delivered from the importer to a public 
warehouse rather than directly to the manufacturer/drawback 
claimant. Accordingly, section 22.15(b), Customs Regulations, 
required that the intermediate transfer, from the warehouse to the 
claimant, be shown on the certificate of delivery. 

The drawback claimant contends that a commercial bill of lading 
and the claimant’s computerized inventory records constitute an 
adequate substitute for the certificate required by section 22.15(b), 
Customs Regulations. Without reaching the issue of whether there is 
authority to amend the explicit requirements of a regulation except 
by the procedures set forth in the Administrative Procedure Act 
(5 U.S.C. 552), an adequate basis exists to rebut the contention of 
the drawback claimant. 

The drawback statement submitted by the drawback claimant, 
when approved, became a contract between the claimant and the 
U.S. Customs Service. Failure to adhere to the terms of that contract 
is a basis for denial of drawback. 

Unlike a certificate of delivery, a bill of lading can be signed by 
any employee of the drawback claimant. A certificate of delivery must 
be signed by the president, vice president, secretary, or treasurer of a 
corporation, or by a person holding a Customs power of attorney. A 
bill of lading covers an exchange between two private parties. The 
person who signs a certificate of delivery certifies its accuracy to the 
U.S. Customs Service and is subject to substantial penalties if that 
certification is not accurate because of fraud or negligence by the 
signer. As an aside, the copy of the bill of lading furnished by the 
drawback claimant in support of its contention does not contain a sig- 
nature by any person indicating receipt by the drawback claimant. 

The computerized inventory records do not have any provision for 
certification as to their accuracy by a person who is knowledgeable 
of the actual facts. Those records cannot be accepted as a substitute 
for a certificate of delivery. 


It has long been fundamental to drawback law that a drawback 
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claimant must adhere to the requirements set forth in the applicable 
statutes and regulations. See U.S. v. W. C. Hardesty Co., 36 CCPA 47, 
C.A.D. 396 (1949) ; Spencer Kellogg & Sons v. U.S., 13 Ct. Cust. Appls. 
612, T.D. 41459 (1926). 

Holding—A commercial bill of lading and computerized inventory 
records are not a substitute for a certificate of delivery under section 
22.15(b), Customs Regulations. 


(C.S.D. 80-103) 
Prohibited and Restricted Importations: Prerecorded Cassettes 
Date: September 14, 1979 


File: CPR-3-R:E:E 
709690 MC 


This ruling concerns the possible restrictions and prohibitions of tke 
1976 U.S. copyright law applicable to the importation of cassettes 
prerecorded with reproductions of phonograph record albums. 

Issue-—Whether Customs is empowered to prevent the importation 
of cassettes on which sound recordings, originally fixed prior to Feb- 
ruary 15, 1972, have been duplicated. 

Facts—A California corporation is involved in marketing stereo 


equipment and cassette tapes. Part of the stereo package sold includes 
coupons which may be used to order re-recordings on blank cassettes 
of albums originally recorded prior to February 15, 1972. The corpo- 
ration has failed to secure limited licenses from the record companies 
to reproduce their recordings. Nevertheless, the corporation seeks to 
duplicate the recordings on cassettes in a facility in either Mexico or 
Costa Rica and import the tapes into the United States. 

Law and analysis.—Section 602 of the 1976 U.S. copyright law 
(17 U.S.C. 602) states: 

Importation into the United States without the authority of 
the owner of copyright under this title, of copies or phonorecords 
of a work that have been acquired outside the United States is an 
infringement of the exclusive right to distribute copies of phono- 
records under section 106, actionable under section 501. 

Customs is empowered to prevent the importation of works constitu- 
ting an infringement of copyright. 

Although the corporation here has failed to secure the permission of 
the original album producer, section 301 of the copyright law exempts the 
recordings in question here from Customs protection by providing, 
in part, that ‘no sound recording fixed before February 15, 1972, shall 
be subject to copyright under this title.” The same section also states: 

With respect to sound recordings fixed before February 15, 1972, 
any rights or remedies under the common law or statutes of any 
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State shall not be annulled or limited by this title until Febru- 
ary 15, 2047. 
Thus, although Federal law provides no protection for pre-1972 
artists and producers, redress may be obtained in the States. 
Section 602 provides, in part, that: 
where the copies or phonorecords were lawfully made, the U.S. 
Customs Service has no authority to prevent their importation 
unless the provisions of section 601 are applicable. 
Since section 601 concerns the manufacturing requirement, no such 
considerations are at issue here. 

Holding.—Customs has no authority under sections 301 or 602 of 
the U.S. copyright law to prevent the importation of cassettes legally 
prerecorded in Mexico or Costa Rica with sounds from recordings 
originally fixed prior to February 15, 1972. 


(C.S.D. 80-104) 


Prohibited and Restricted Importations: Trademark Infringement; 
“Cross” Electronic Calculators 


Date: September 14, 1979 
File: TMK-3-R:E:E 
711274 SO 


This ruling concerns the applicability of the prohibition set forth 
in section 526 of the Tariff Act of 1930, as amended (19 U.S.C. 1526), 
against the importation into the United States of merchandise of 
foreign manufacture bearing an American trademark. 

Issue-—Would the importation of electronic calculators bearing 
the mark “Cross” infringe upon the rights of the owner of the reg- 
istered trademark, ‘Cross,’ which heretofore has been applied 
exclusively to pens, pencils, ballpoint pen refills, erasers, writing 
leads, pen and pencil cases, and desk sets? 

Facts.—An importation of electronic calculators bearing the mark 
“Cross” is contemplated. The agent for the importer has asked if 
these calculators would be considered to infringe upon the registered 
trademark, “‘Cross,’’ owned by (name of company), a Rhode Island 
corporation. This company has recorded their trademark with Cus- 
toms for import protection. The agent expressed the opinion that 
electronic calculators are not related to pens and writing instruments. 

Law and analysis.—Section 526 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1526) prohibits the importation into the United States of 
any merchandise of foreign manufacture bearing a trademark owned 
by a corporation created or organized within the United States, 
provided a copy of such trademark registration is filed with the 
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Secretary of the Treasury and recorded in the manner provided by 
regulations (19 CFR 133.1-133.7). Any such merchandise bearing a 
counterfeit mark, within the meaning of section 45 of the act of July 15, 
1946 (commonly referred to as the Lanaham Act, 60 Stat. 443; 15 
U.S.C. 1127), imported in violation of the provisions of section 42 of 
the act of July 15, 1946 (15 U.S.C. 1124), shall be seized, and, in the 
absence of written consent of the trademark owner, forfeited for viola- 
tions of the Customs laws. 

The term “counterfeit’’ is defined in the law (15 U.S.C. 1127) as a 
spurious mark which is identical with, or substantially indistinguish- 
able from, a registered mark. Since the importer contemplates using a 
mark identical with the registered mark ‘“‘Cross,’’ it could be considered 
to be a counterfeit (a spurious mark), but only if such use is held to 
be infringing. 

Infringement of federally registered marks is governed by the test 
of whether defendant’s use is likely to cause confusion, or to cause 
mistake, or to deceive. A purely fanciful, coined mark such as 
“Kodak” is labeled as “strong” while a descriptive mark is called 
“weak.” Strong marks are given strong protection—protection over a 
wide range of related products and variations on appearance of the 
mark. Weak marks are given a narrow range of protection both as to 
products and as to visual variations. 

The more distinctive the trademark is, the greater its influence in 
stimulating sales, its hold on the memory of purchasers, and the 
likelihood of associating similar designations on other goods with the 
same source. If the trademark is a coined word such as ‘‘Kodak,” it 
is more possible that all goods on which a similar designation is used 
will be regarded as emanating from the same source than when the 
trademark is one in common use on a variety of goods, such as “Gold 
Seal,” “Royal,” “Blue Ribbon,” “Premium,” “Champion,” “Ideal,” 
“Star,” etc. Common words which are descriptive or suggestive, such 
as those mentioned above, are considered to be weak marks. Because 
“Cross” is also a descriptive word in common usage, we would 
characterize it as a weak mark. 

Where the marks in a case are identical, such as those presently 
under consideration, the use of the mark by a newcomer is unlawful, 
unless the newcomer’s use is so foreign to that of the prior owner as to 
insure him not only against confusion in trade but also against injury 
to his reputation. The test to be applied when the question arises, is 
the likelihood of confusion as to the difference in the ownership of 
the two identical marks attached to the goods. Under the familiar 
rule, any doubt should be resolved against the newcomer, inasmuch 
as it had an unlimited field to choose from and could have selected a 
completely different mark. 





26 CUSTOMS 


Holding.—Because ‘‘Cross’”’ is considered to be a weak mark and 
has been attached to a line of merchandise (electronic calculators) 
which is remotely connected to goods that the trademark owner would 
be likely to make or sell (pens and pencils), we are of the opinion that 
there will be little likelihood of confusion as to the difference in the 
ownership of the two identical marks. Accordingly, entry of the im- 
ported electronic calculators bearing the mark ‘‘Cross’’ would not be 
prohibited as infringing on the registered trademark “‘Cross”’ for pens, 
pencils, ballpoint pen refills, erasers, writing leads, pen and pencil 
cases, and desk sets. 


(C.S.D. 80-105) 


Classification: Spiked Golf Shoes; Computation of Exterior Surface 
Area of Sole and Upper 


Date: September 14, 1979 
File: CLA-2:R:CV:MA 
062248 C 


This ruling concerns the tariff classification of a golf shoe manu- 
factured in England. 

Facts.—The sample is a spiked golf shoe of PVC unit-molded con- 
struction and is lined with a cotton fabric. It has a completely detach- 
able leather kiltie secured to the upper by the lacing of the vamp 
closure. 

The kiltie is a form of ornamentation and is not considered to be 
part of the exterior surface area of the upper. 

The inquirer maintains that the leather strip added to the side of the 
heel portion and the area encompassed by the metal spikes should be 
considered as part of the exterior surface area of the sole. He adds that 
the inclusion of the leather surface plus the metal areas as exterior 
surface area would reduce the area covered by plastics below the 90- 
percent limit required for classification under item 700.53, Tariff 
Schedules of the United States (TSUS). 

Issue.—Whether the leather strip added to the heel portion of the 
shoe and the area encompassed by the metal spikes should be computed 
in determining the exterior surface area of the soles and uppers of the 
instant golf shoe. 

Law and analysis.—Item 700.51, TSUS, provides for other footwear 
designed to be worn over, or in lieu of other footwear as a protection 
against water, oil, grease, or chemicals, or cold or inclement weather, 
and having soles and uppers of which over 90 percent of the exterior 
surface area is polyvinyl chloride, whether or not supported or lined 
with polyvinyl chloride, but not otherwise supported or lined. The 
applicable rate of duty is 12.5 percent ad valorem. 
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Item 700.53, TSUS, provides for other footwear designed to be 
worn over, or in lieu of other footwear as a protection against water, 
oil, grease, or chemicals, or cold or inclement weather, all the fore- 
going having soles and uppers of which over 90 percent of the exterior 
surface area is rubber or plastics (except footwear with uppers of 
nonmolded construction formed by sewing the parts thereof together 
and having exposed on the outer surface a substantial portion of 
functional stitching). The applicable rate of duty is 37.5 percent ad 
valorem. 

It should be noted that the exterior surface area referred to with 
respect to classification under items 700.51 and 700.53, TSUS, has 
reference to the combined area of the sole and upper. 

Item 700.58, TSUS, provides for other footwear which is over 50 
percent by weight of fibers and rubber or plastics with at least 10 
percent by weight being rubber or plastics and having uppers of which 
over 90 percent of the exterior surface area is rubber or plastic. The 
applicable rate of duty is 6 percent ad valorem. 

Based on previous administrative rulings it is our position that the 
area encompassed by the metal spikes should be included in any 
computation of the exterior surface area of the shoe. The fact that 
the spikes may be easily removed from the sole by unscrewing is not 
relevant inasmuch as golf shoes in their normal condition are spiked. 

We do not consider that portion of the heel covered by the leather 
strips as exterior surface area of the sole because the leather strips 
are decorative material which may be easily removed without render- 
ing the shoe unserviceable as footwear. It is to be noted the strips 
added to the side of the heel perform no useful function. 

Holding.—The exterior surface area of the sole and upper of the 
sample shoe is over 90 percent plastic. Consequently, the shoe is 
dutiable at the rate of 37.5 percent ad valorem under item 700.53, 
TSUS. 

Classification of the shoe under item 700.51, TSUS, is precluded 
because the shoe is lined with a cotton fabric. 


(C.S.D. 80-106) 


Classification: Moon Boots 


Date: September 14, 1979 
File: CLA-2:R:CV:MA 
062391 C 
Pursuant to 19 U.S.C. 1516 you ask for information as to the 
classification and rate of duty for imported ‘Moon boots.” A sample 
was submitted. 
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You state that the Moon boots involved: (1) Are 50 percent by 
weight of rubber or plastics; (2) are apparently of nonmolded construc- 
tion formed by sewing the parts thereof together and having exposed 
on the outer surface a substantial portion of functional stitching; (3) 
have over 90 percent of their exterior surface area of rubber or plastics; 
and (4) have shell soles, the sides of which overlap and are sewn to the 
polyurethane upper. 

The sample which may be representative of some imported Moon 
boots has a premolded rubber/plastic shell bottom, the sides of which 
extend up to 4 inches from the sole. This shell bottom is ultimately 
stitched to a polyurethane upper. An inserted polyfoam boot liner is 
permanently stitched at the top of the polyurethane upper. 

You maintain that the sides of the shell which overlap and are sewn 
to the polyurethane upper constitute ‘foxing or a foxing-like band 
applied or molded at the sole and overlapping the upper.” 

The issue presented is whether the sample boot has a foxing or a 
foxing-like band applied or molded at the sole which overlaps the 
upper. If so, the boot is excluded from classification under item 700.58, 
Tariff Schedules of the United States (TSUS), and is dutiable at the 
rate of 20 percent ad valorem under item 700.60, TSUS. 

It is our position that the premolded sides of the shell bottom, from 
the inside sole platform up, are part of the upper, thus obviating the 
concept that there is foxing overlapping the upper. With respect to 
Moon boots the upper is incomplete before it is stitched to the shell 
bottom. It would fall down were it not stitched to it. Consequently, it 
is our view that the sides of the shell do not overlap the upper; all they 
overlap is about one-half inch of the plastic necessary for reinforce- 
ment. 

In is our position that the sample boot does not have foxing or a 
foxing-like band applied or molded at the sole which overlaps the 
upper. Thus, the sample is classifiable under the provision for other 
footwear which is over 50 percent by weight of rubber or plastics and 
having uppers of which over 90 percent of the exterior surface area is 
rubber or plastics, in item 700.58, TSUS, and dutiable at the rate of 6 
percent ad valorem. 


(C.S.D. 80-107) 


Drawback: Approved Manufacturing Period Limited to a Harvesting 
Season 


Date: September 20, 1979 
File: DRA-1-R:CD:D NK 
210624 


Issue.—Whether manufacturers of orange juice products may 
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designate for drawback imported merchandise of the required kind 
and quality which is received at any time during an approved manu- 
facturing period not execeding a harvesting season. 

Facts—A manufacturer of orange juice products submitted a 
drawback entry with an abstract covering a manufacturing period of 
approximately 20 months. As a result, some articles were manufac- 
tured with the use of domestic substituted merchandise and exported 
prior to the receipt of the imported designated merchandise. 

Law and analysis.—Section 1313(b), title 19, United States Code, 
provides in substance that if imported designated and domestic 
substituted merchandise of the same kind and quality “are used in 
the manufacture or production of articles within a period not to ex- 
ceed 3 years from the receipt” of the imported designated merchandise 
by the manufacturer or producer, drawback is allowed upon exporta- 
tion of the manufactured articles. 

Section 22.5(a)(4) of the Customs Regulations requires that the 
records of a manufacturer or producer show that the exported articles 
were manufactured or produced within 3 years after the date on which 
the designated merchandise was received by the manufacturer or 
producer of the exported articles. Further, drawback proposals are 
generally approved by Customs Headquarters which contain state- 
ments in accordance with section 22.5(a) (4). 

To save time, expense and paperwork, a drawback claimant may 
select the use of an abstract to show the total quantity of merchandise 
used to manufacture articles during a manufacturing period covered 
by the abstract. However, if a claimant wishes to use a manufacturing 
period it must so state in its drawback proposal (statement). In 
general, a period longer than 3 months would not be approved. 

In a letter dated June 22, 1961 (CIE 904/61, dated Aug. 2, 1961), 
Customs held that a packing company could designate as the basis for 
drawback imported sugar of the required kind and quality which was 
received at any time during the manufacturing period and used in 
the production of canned fruits and vegetables. The manufacturing 
period was limited to a harvesting season. This ruling was apparently 
based on an administrative position begun in 1931 to assist an industry 
that had a limited period to canned fruits during a harvesting season. 
This ruling, which applies to manufacturers of canned fruits and vege- 
tables that use a manufacturing period limited to a harvesting season, 
is still in effect. 

Holding.—Manufacturers of orange juice products may designate 
for drawback imported merchandise of the required kind and quality 
which is received at any time during an approved manufacturing 
period not exceeding a harvesting season. 
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(C.S.D. 80-108) 


Marking: No Exception to Country-of-Origin Marking Requirements 
for Accessories to Properly Marked Machines Already Imported 


Date: September 21, 1979 
File: MAR-2-05-R:E:E 
710838 HS 


This ruling concerns country-of-origin marking on accessories to 
machines which will only work on the imported machines for which 
they are imported. 

Isswe.—Whether an imported kit or accessory that is made especially 
for an already. imported agricultural implement which is properly 
marked may be excepted from country-of-origin marking requirements 
under 19 U.S.C. 1304(a) (3) (H). 

Facts.—Agricultural implements such as swathers, front-end loaders 
and tractors are imported from Canada and properly marked with their 
country of origin. A Customs broker questions whether it is necessary 
to mark accessories such as three-point hitches, pickups for the swath- 
ers or conversion kits for the combines that are also made in Canada 
and that are especially made for the agricultural implements for which 
they are imported. 

Law and analysis.—Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304) provides, in general, that all articles of foreign origin 
imported into the United States must be legibly and conspicuously 
marked to indicate the English name of the country of origin to an 
ultimate purchaser in the United States. 

There are, however, certain exceptions to the general rule. Among 
the exceptions are section 304(a)(3)(H) which provides that if an 
ultimate purchaser necessarily knows the country of origin of the 
article, either by reason of the character of the item or by the cir- 
cumstance of its importation, the article need not be marked. 

In the case of accessories or kits, the ultimate purchaser would be the 
retail consumer. The retail consumer would not necessarly know the 
country of origin of the accessories or kits by their character as acces- 
sories or kits to properly marked machines made in Canada. Modern 
manufacturing practices have made it impossible for one to be certain 
that an accessory or kit made for a machine made in one country neces- 
sarily comes from the same country as the machine. 

For an exception to be granted under the “circumstances of its 
importation” language, direct contact is required between the ultimate 
purchaser and the foreign supplier ensuring that the order will be filled 


with articles from only one country, and the importer should be the 
ultimate purchaser. 
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In this case, the ultimate purchaser would not be the importer and 
there will not be direct contact. Accordingly, the section 304(a) (3) (H) 
exception is not applicable and the accessories and kits must be 
marked. 

Holding.—Accessories and kits that are manufactured in the same 
country as the machine for which they are made may not be excepted 
from marking requirements under 19 U.S.C. 1304(a)(3)(H), even if 
the imported accessories or kits are made especially for the machines 
for which they are imported and the machines are properly marked. 


(C.S.D. 80-109) 
Country-of-Origin Marking: Coats with Label on Inner Facing 


Date: September 21, 1979 
File: MAR-2-05-R:E:E 
710374 DB 


This ruling concerns the country-of-origin marking on men’s and 
women’s coats imported from various foreign countries. 

Issue.—Are coats properly marked to indicate the country of origin 
if the label is placed on the inner facing of the coat near the button- 
holes or other fastening devices with brand name and country-of- 
origin label, rather than affixed to the neck area? 

Facts—An importer proposes to import men’s and women’s coats. 
The coats will be sold to various purchasers in the United States. The 
coats will be marked in the inside facing either on or in close prox- 
imity to the brand name label, rather than in the neckline or breast 
area. The labels are sewn in this location because labeling in the neck- 
line or breast pocket area involves problems inherent in sewing a 
label into or on the lining, since the outerwear coats are lined. A 
variety of linings in coats are not conducive to carrying a label. Also, 
many coats have shells that are made of a sturdier fabric than the 
lining; therefore, marking on the facing is a more permanent place 
and manner of marking than placing the marking on the lining. 

Law and analysis.—Section 304 of the Tariff Act of 1930 as amended 
(19 U.S.C. 1304) provides that all articles of foreign origin imported 
into the United States shall be legibly and conspicuously marked to 
indicate the English name of the country of origin to an ultimate 
purchaser in the United States. Section 134.46 of the Customs Regu- 
lations (19 CFR 134.46) provides in pertinent part that in any case 
where the name of any city or locality in the United States appears 
on an imported article or its container, there shall appear legibly 
and permanently in close proximity to such name, and at least a 
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comparable size the name of the country of origin preceded by “made 
in,” or “product of,’ or other words of similar meaning. Circular 
MAR-02-EV, July 2, 1958 (BCL No. 3036), ruled that wearing ap- 
parel such as coats, sweaters, etc. shall be marked by means of a 
fabric label or label made from natural or synthetic film sewn or 
otherwise permanently affixed on the inside center of the neck midway 
between the shoulder seams or in that immediate area. ORR ruling 
638-69 dated January 2, 1979, in effect modified this ruling by holding 
that suit jackets, overcoats, sport coats may be marked to indicate 
the country of origin by means of a label affixed over or below the 
inside pocket if such marking is included on or is in close proximity 
to the brand name label affixed to coats in that area. 

Holding.—Customs is of the opinion that marking the coats near 
the inner facing or near the buttonholes or fastening device is in 
compliance with 19 U.S.C. 1304, as long as the label is legible and 
conspicuously marked to indicate the country of origin. Also, the 
marking shall be in close proximity to the brand name label affixed 
to the garment. 


(C.S.D. 80-110) 
Classification: Carpet Cutter Blades; Blades or Parts of Cutting Tools 


Date: September 21, 1979 
File: CLA-2:R:CV:MA 
061227 NL 


This ruling concerns the tarift classification of technical blades, 
products of West Germany. Samples were submitted for examination. 

Facts.—The submitted sample resembles in general appearance a 
safety razor blade. It is double-edged and has three holes cut in the 
middle of the blade and equidistant from each other. The blade 
measures approximately 2 inches long and is made of surgical steel. 
It is labeled by the manufacturer as the No. 186 blade. 

Isswe.—Whether the No. 186 blade is a part of the No. 304 carpet- 
cutter tool? 

Law and analysis.—The protestant contends that the No. 186 blade 
is specially designed for use chiefly or solely on the No. 304 carpet 
cutter and is an essential, constituent part. Even if it is conceded that 
the carpet cutter is a cutting tool classifiable in items 651.29 or 651.31, 
Tariff Schedules of the United States (TSUS), we do not agree that 
the No. 186 blade is classifiable as a part of that tool. First, our own 
examination of the blade indicates that it is a general type of double- 
edged, three-holed industrial blade which can be used in a number of 
industrial knives. We further note that the importer’s own catalog 
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advertises the No. 186 with other industrial blades as “Surgical steel 
blades with extra sharp edges to fit Crain tools and other popular makes.” 
[Italic added.] Second, the protestant has offered no evidence to show 
that the No. 186 blade is chiefly used in the No. 304 carpet cutter. 
Although he has contended that the carpet cutter has a special groove 
which is contoured to hold the No. 186 blade, we find that the groove 
may hold other industrial blades. 

The protestant further contends that the No. 186 blades are ad- 
vertised and sold exclusively as replacement blades for the No. 304 
cutter. There is no evidence to support this claim. 

However, even if we were to hold that the No. 186 blade is a part 
of the No. 304 cutter, it could not be classified under the provision 
for parts. General headnote 10(ij), specifies that a provision for parts 
of an article does not prevail over a specific provision for such part. 
Inasmuch as the No. 186 blade is a double-edged industrial knife 
blade, it is more specifically provided for under the provision for 
blades for knives, in item 649.85, TSUS, and cannot be classified 
under the provision for parts of other cutting tools in item 651.29 
or 651.31, TSUS. 

Holding.—The No. 186 knife blade is classifiable under the provi- 
sion for blades, handles and other parts, in item 649.85, TSUS, and 
dutiable at the rate of 2.75 cents each plus 13.5 percent ad valorem. 


(C.S.D. 80-111) 


Country-of-Origin Marking: Whether the Assembly of Ceiling Fan 
Components Results in Substantial Transformation 


Date: September 24, 1979 
File: MAR-1-01-R:E:E 
710564 EB 


This ruling concerns the country-of-origin marking requirements 
tat apply to ceiling fan components to be imported into the United 
States for assembly. 

Issue-—Whether the domestic manufacturing processes through 
which imported ceiling fan components become finished fans consti- 
tute a substantial transformation of the components sufficient to 
warrant excepting the articles from country-of-origin marking 
requirements. 

Facts—An American manufacturer of ceiling fans proposes to 
import all the component parts of such fans, with the exception of 
industrial fasteners, to the United States, where the finished products 
will be manufactured. Production of the fans requires two separate 
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manufacturing processes, one for the motor unit and one for the blade 
assembly. 

The ceiling fan motors are manufactured in a 20-step assembly line 
procedure. The I.D. of the armature is first washed and checked. The 
case is inspected for flaws, and a hydraulic press is used to press and 
install the shaft. The electrical field is inspected and installed. The sub- 
assembly is checked and the armature is attached prior to the installa- 
tion of a cover. An electrical switch is installed, and the motor is tested 
further. The assemblies are then spray painted, and, after a final 
inspection, are packaged. 

The manufacture of the fan blade assembly is a five-step process. 
The blade brackets are sorted and checked. Previously painted wood 
blades are attached to the brackets. The assemblies are weighed and 
checked for pitch, proper center line, and height of the plane. The 
painted finish is inspected and the assemblies are packaged. 

The attorneys for the ceiling fan manufacturer assert that these 
processes constitute a substantial transformation of the ceiling fan 
components. 

Law and analysis—Section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304), generally requires that all articles of 
foreign origin imported into the United States be marked to indicate 
their country of origin. The purpose of this requirement is to insure 
that the ultimate purchaser of imported articles is aware of the origin 
of the articles. 

Section 134.35 of the Customs Regulations, however, provides an 
exception to the marking requirement when imported articles are 
subjected to further processing in the United States. When further 
processing results in a substantial transformation of the imported 
products, the domestic manufacturer or processor will be considered 
the ultimate purchaser of the imported products under the principle 
of United States v. Gibson-Thomson, Inc., 27 C.C.P.A. 267 (C.A.D. 98). 
Under such circumstances, the imported articles need not be indi- 
vidually marked. 

For purposes of applying section 134.35, substantial transformation 
is a process by which an imported article acquires a new use, name, 
or character. While it is not necessary that a new article be pro- 
duced, the mere assembly of parts will not constitute a substantial 
transformation. 

We do not believe that the facts of this case show that a substantial 
transformation of the foreign components occurs. The manufacturing 
processes as described are basically assembly line procedures. In 
general, they do not physically alter the components. The manufac- 
turing processes as described do not require large amounts of skilled 
labor or specialized equipment. The cost of the manufacturing processes 
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relative to the cost of the components appears to be low. Finally, the 
imported components do not lose their identity by becoming an integral 
part of a new article. It is our opinion, consequently, that the manu- 
facturing processes as described are mere combining processes that 
do not result in a substantial transformation of the component parts. 

Therefore, we believe the marking exception outlined in 19 CFR 
134.35 does not apply. The manufacturer of the ceiling fans cannot be 
considered the ultimate purchaser of the imported components. 

Holding—The manufacturing processes used to produce ceiling 
fans from foreign components do not, in this instance, constitute a 
substantial transformation of the imported parts. Consequently, the 
exception to individual marking set forth in section 134.35 of the 
Customs Regulations does not apply. 


(C.S.D. 80-112) 


Classification: Entireties; Candleholder, Candle Cups, and Wax 
Candles Used in Combination as Illuminating Article 


Date: September 25, 1979 
File: CLA-2:R:CV:MA 
054756 LXL 


This ruling concerns the protest filed against your decision classifying 
the parts of a candleholder from Hong Kong separately as follows: 
The iron base holder as illuminating articles of base metal, other, 
under item 653.39, Tariff Schedules of the United States (TSUS), 
eligible for entry free of duty from Hong Kong under the generalized 
system of preferences (GSP); the wax candles as candles and tapers, 
under item 755.25, TSUS, eligible for entry free of duty from Hong 
Kong under GSP; and the glass candle cups as articles chiefly used in 
the household, art and ornamental articles, other glassware, valued 
not over 30 cents each, under item 546.52, TSUS, dutiable at the 
rate of 50 percent ad valorem. The merchandise is covered by con- 
sumption entry No. 412816 dated May 20, 1977, which was liquidated 
on July 1, 1977. 

The protestant claims that the metal candleholder, glass candle 
cups, and candles are classifiable as an entirety under illuminating 
articles of base metal, other, under item 653.39, TSUS, eligible for 
entry free of duty from Hong Kong under GSP. 

The candleholder is a double-tulip-flower iron holder with glass 
cups and candles. The base is of iron with two stems which support 
two tulip-shaped holding devices. In the holding devices are glass 
candle cups with small wax candles placed in the cups. The base of 
the article is decorated with a plastic and textile bouquet. 
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It is the opinion of this office that the iron candleholder, glass cups, 
and wax candle would be classifiable as an entirety as illuminating 
articles of base metal, under item 653.39, TSUS, eligible for entry 
free of duty from Hong Kong under GSP. 

Where all the entities in a combination are complete in themselves 
and are capable of a separate use, the unit is not an entirety, but where 
at least one of the entities has no separate commercial value or separate 
use, the combination is an entirety. Chadwick-Miller Importers, Inc., 
et. al. v. United States, 59 Cust. Ct. 529, C.D. 3221 (1967). Thus it 
must be determined whether the candleholder, glass cups and candles 
have separate commercial value or use. Other criteria for determining 
a question of entireties were set forth in Davar Products, Inc. v. 
United States, 61 Cust. Ct. 57, C.D. 3526, 287 F. Supp. 994 (1968). 
The Davar court noted as follows: 

The most recent decisions of this court also indicate that it is 
the independence of both components which is at issue in a 
dispute over whether an article is an entirety. The independence 
of both must have been established by showing either that they 
have other uses, are sold separately, or retain their individual 


identities. 

There is no doubt that the wax candles have a separate commercial 
value and use and would retain their individual identities in sales 
without the other components. The glass cups have an ornamental 
value outside their use as candleholders. They would be able to with- 
stand the test of retention of identity if sold separately. However, the 
iron holder has little value outside of this use with the other parts of 
this combination. It is highly questionable as to whether the iron 
holder could be sold separately. While it could be argued that other 
glass cups could fit into the tulip-type holders, any use with other 
cups would not be a readily attainable alternative use. The iron holder 
has no separate independence. Therefore, the combination is most 
correctly classifiable as an entirety. 

Accordingly, the protest as to classification as an entirety under 
item 653.39, TSUS, should be allowed in full with an appropriate 
refund of duty as claimed. 


(C.S.D. 80-113) 


Marking: Country-of-Origin Marking Requirements for Leather Har- 
nesses To Be Manufactured in Haiti from American Leather 


Date: September 25, 1979 
File: MAR-1-01-R:E:E 
710960 EB 


This ruling concerns the country-of-origin marking requirements 
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for certain leather products to be manufactured in Haiti from Ameri- 
can leather. 

Issue-—Whether certain leather harnesses to be manufactured in 
Haiti from American leather must be marked to indicate their country 
of origin if such harnesses are to be attached in the United States to 
bottles of domestic whiskey. 

Facts—An American company proposes to import certain leather 
harnesses from Haiti. The harnesses are to be produced from leather of 
U.S. origin, but the precise method of manufacture is unclear. The 
importer proposes to ship leather to Haiti for cutting and assembly, or, 
in the alternative to ship precut leather parts to Haiti for assembly 
only. 

The completed harnesses will return to the United States for use as 
decorative handles on certain ‘powder horn” bottles containing domes- 
tic sour mash whiskey. Each harness consists of a circular leather 
collar, enclosed at the bottom, designed to fit around and beneath the 
base of the bottle, another collar which fits around the neck of the 
bottle, and a leather carrying handle connected at either end to the 
collars. The importer asserts that the combination of the harnesses with 
the bottles of domestic whiskey is sufficient to exempt the harnesses 
from individual country-of-origin marking. 

Law and analysis.—Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), generally requires that each article of foreign origin 
imported into the United States be marked to indicate its country of 
origin. The purpose of this provision is to insure that the ultimate pur- 
chaser of a foreign article has notice of the origin of that article. 

For country-of-origin marking purposes, an article is said to be a prod- 
uct of the country in which the last substantial transformation of that 
article has occurred. In this case, the cutting and sewing operations in 
Haiti, or even the sewing operation alone, would constitute a substan- 
tial transformation of the leather or leather parts. The harnesses would, 
therefore, have to be marked to indicate Haiti as their country of origin 
unless they are otherwise excepted from the marking requirement. 

Pursuant to section 134.35, Customs Regulations: 

An article used in the United States in manufacture which re- 
sults in an article having a name, character, or use differing from 
that of the imported article, will be within the principle of the 


decision in the case of United States v. Gibson-Thomsen Co., Inc., 
27 C.C.P.A. 267 (C.A.D. 98). 


Under this principle, a manufacturer who combines an imported article 
with other items to form a new or different article may be considered 
the ultimate purchaser of the imported article within the meaning of 
19 U.S.C. 1304(a). In such a case, the article may be excepted from 
marking. 


For this exception to apply, the imported article must generally be 
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an integral part of the new or different article that results from the 
combination process. Several factors are considered in determining 
what constitutes an integral part. The article may be an integral part if 
it is functionally necessary, rather than merely decorative or acces- 
sory. In Diamond Match Co. v. United States, 45 Cust. Ct. 198 (1960), 
wooden ice cream sticks were excepted from marking, since ‘the stick 
forms an integral part of the product without which it (the ice-cream- 
on-a-stick) could not function * * *.” Jd. at 208. The article might 
also be an integral part if it has little or no intrinsic value as a separate 
article of commerce. In Diamond Match and in Grafton Spools, Ltd. 
v. United States, 45 Cust. Ct. 16 (1960), the courts excepted ice cream 
sticks and typewriter ribbon spools, respectively, stating that ice 
cream and typewriter ribbons were the primary items of commerce. 
Furthermore, in Grafton Spools, the court determined that the process 
by which the spools and ribbons were combined was an indication 
that the spools were an integral part, since the combining process 
required skilled labor. Jd. at 24. Finally, the court in Diamond Match 
considered it relevant that the ice cream sticks could not be removed 
from the final product without destroying the value of the product. 

We do not believe the reasoning of Diamond Match and Grafton 
Spools supports an exception to the marking requirements for the 
leather harnesses in the instant case. The subject leather harness is 
easily attached to the whiskey bottle without resort to skilled labor or 
special machinery or techniques. It is apparently just as easily re- 
moved without destroying or even substantially reducing the value 
of the bottled whiskey. The harness is not functionally necessary to 
the marketing of the bottle whiskey; in fact, counsel for the importer 
has conceded that the harness is a mere “decorative adjunct.” Finally, 
we believe that the harness retains its identity and has value as an 
independent item of commerce. Although the whiskey is to be con- 
sidered the primary article of commerce, the harness appears to be 
basic enough in design to be used with any container of an appropriate 
size, and it seems to be easily removed from the original bottle for this 
purpose. Therefore, we believe the leather harness has a function and 
value as a carrier handle and decorative accessory for wine and whiskey 
bottles. 

In these circumstances, the importer of the harnesses cannot be 
considered the ultimate purchaser. Accordingly, each harness much 
be permanently, conspicuously, and legibly marked to indicate Haiti 
as the country of origin. 

Holding.—Leather harnesses assembled in Haiti of United States 
leather are products of Haiti for country-of-origin marking purposes. 
The subsequent attachment of the harnesses to bottles of domestic 
whiskey is not a transformation sufficient to exempt the harnesses 
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from individual country-of-onzin marking. Consequently, each har- 
ness shall be marked in accordance with the Tariff Act of 1930, as 
amended (19 U.S.C. 1304), to indicate Haiti as its country of origin. 


(C.S.D. 80-114) 


Marking: Exception to Country-of-Origin Marking Requirements for 
Asbestos Cement Pipe Tubes To Be Further Manufactured Into 
Finished Pipe Following Importation 


Date: September 26, 1979 
File: MAR 2-05-R:E:E 
711081 HS 


This ruling concerns country-of-origin markings on asbestos cement 
pipe tubes imported from Mexico. 

Issue.—Whether raw asbestos cement pipe tubes imported from 
Mexico which are further manufactured into finished pipe in the 
United States may be exempt from marking under section 304(a)- 
(3)(H) of the Tariff Act of 1930, as amended. 

Facts.—Petitioner is a manufacturer of asbestos cement pipe for 
water and sewer applications in the United States. It has an owner- 
ship interest in the company from which it imports the raw asbestos 
tubes. The petitioner converts all of the imported tubes into finished 
pipe in the United S: - es and has nc intention of selling the tubes to 
other producers for conversion. 

The cost of the process by which the raw tubes are converted is a 
major portion of the total manufacturing cost incurred in producing 
an asbestos cement pipe. The process involves machining, testing, and 
coupling. 

Machining consists of trimming the tubes at each end by a lathe to 
square off the rough edges so that the surfaces are even and the tubes 
are of a uniform length about their inner and outer circumferences. 

After both ends have been trimmed, they must be further machined 
so that a coupler may be fitted to form a sealed coupling in compliance 
with industry specifications. This machining consists of reducing the 
tube’s outer diameter in a two-step process resulting in a smooth 
finish so that the coupler can be fitted on the end, and beveling each 
end to enable the coupling to be placed on the end without damaging 
the sealing ring, which is inside the coupling. An internal bevel is also 
made to remove any loose or hanging chips of material. 

Testing consists of following procedures established by the American 
Society for Testing and Materials (ASTM). A hydro test, flex test and 
crush test are all required. The hydro test involves sealing both ends 
of every pipe, purging the air while filling with water, and pressure 
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testing to an ASTM value based on the class of pipe. The flex test 
involves loading the pipe at a uniform rate by a three-point loading 
method and making sure the pipe can bear the load. The crush test 
involves placing a sample of the pipe in a tester which applies a load 
at a uniform rate until the piece breaks. 

Coupling involves treating the surface of the pipe end with a lubri- 
cant and force fitting the coupling into the end. The couplings and 
rubber sealing rings within them are of U.S. manufacture and are 
placed on the pipe at the petitioner’s plant so that the finished pipe 
is completely ready for installation in the field. 

Law and analysis.—Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides in general that all articles of foreign origin 
imported into the United States must be legibly and conspicuously 
marked to indicate the English name of the country of origin to the 
ultimate purchaser in the United States. 

There are, however, certain exceptions to the general rule. Among 
the exceptions is section 304(a)(3)(H) which provides that if an ulti- 
mate purchaser, by reason of the circumstances of its importation or 
by reason of the character of the articles, necessarily knows the country 
of origin of the article, the article need not be marked to indicate its 
origin. 

19 CFR 134.35 provides that an article used in the United States 
in manufacture which results in an article having a name, character, 
or use differing from that of the imported article, will be within the 
principle of the decision in the case of United States v. Gibson- Thomson 
Co., Inc. 27 CCPA 267 (C.A.D. 98). Under this principle, the manu- 
facturer or processor in the United States who converts or combines the 
imported article into the different article will be considered the 
ultimate purchaser of the imported article within the contemplation 
of section 304(a), Tariff Act of 1930, as amended (19 U.S.C. 1304(a)). 

In Midwood Industries, Inc. v. United States 64 Cust. Ct. 499, it 
was held that a United States manufacturer would be considered the 
ultimate purchaser if, as a result of the process that he performs on the 
item, the item is substantially transformed into a new and different 
item, having a new name, character and use. Substantial transforma- 
tion occurs when imported items are changed by domestic processing 
from producer’s goods, items that are neither used by nor capable of 
use by the retail consumer, into consumer’s goods. In making the 
determination of whether substantial transformation occurs, the 
factors considered include the extent of the further manufacturing 
involved; the time, the cost, the other materials involved; and the 
machining and skills required to complete the manufacturing process. 

In this case, the raw asbestos cement tubes are of no use to a retail 
consumer; they are clearly producer’s goods. As the process by which 
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the raw tubes are converted is an operation which requires accurate 
machining by skillful machinists, and the cost of the process is a 
major portion of the total manufacturing cost, substantial transforma- 
tion has occurred, making the petitioner the ultimate purchaser of 
the raw asbestos cement tubes. 

For the 304(a)(3)(H) exception to marking to apply, it must be 
shown that the ultimate purchaser necessarily knows the origin of the 
goods by reason of the circumstances of their importation or by reason 
of the character of the articles. In this case, as the petitioner owns an 
interest in the company from which it imports the raw tubes and 
orders the new tubes directly from that company, it is clear that the 
petitioner necessarily knows the country of origin of the tubes by 
reason of the circumstances of their importation. 

Holding.—The petitioner is the ultimate purchaser of the raw 
asbestos cement tubes and necessarily knows the origin of the goods 
due to the circumstances of their importation. Accordingly, the tubes 
may be excepted from individual marking pursuant to 19 U.S.C. 
1304 (a) (3) (A). 


(C.S.D. 80-115) 


Marking: Exception to Country-of-Origin Marking Requirements 
for Price-Marking Labels and Tags Imported in Marked Cartons 


Date: September 26, 1979 
File: MAR 2-05 R:E:E 
711156 CSB 


This ruling concerns the country-of-origin marking requirements of 
price-marking labels and tags. 

Issue.—Whether the labels/tags may be excepted from individual 
country-of-origin marking, on the grounds that their size generally 
allows insufficient space for such wording. 

Whether a label on the outer and inner cartons indicating the 
country of origin will satisfy U.S. Customs marking requirements. 

Facts.—The product range consists of price-marking labels and tags 
for use by major retail department store groups. The product consists 
of either self-adhesive labels or carton tags, incorporating a magnetic 
strip which ultimately will carry product information as designated 
by the customer, the retail store. The labels and tags are available in 
a variety of sizes to customer designs, ranging from the smallest, 
which is 1 inch by 1 inch to the largest which is 2 inches high by 
3 inches wide. 

These labels are printed in a variety of colors, styles and designs 
(but can also be plain, though this is unusual) according to the desires 
and marketing image of the customers. 
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The labels/tags will be delivered in reels of 2,000 to 8,000 labels/tags 
per reel depending on the label/tag size. The customer, retail store, 
uses his computer equipment to add substantial information on these 
labels/tags relating to the products that he is selling. Such products 
can range from furniture, through fashion apparel, to small household 
items. This information is both printed above and below the magnetic 
strip. This and other information is encoded in the magnetic strip. 
Different customers have different requirements for encoding more or 
less information onto each label/tag. 

The labels/tags are then attached to the goods to be sold by the 
retail department store. Product details and prices are recorded auto- 
matically at the point of sale to assist the store in efficiently controlling 
its stocks and management information. 

The labels are invariably destroyed by the end customer as being 
of no further value once the sale has been made. 

The method of packaging consists of enclosing each roll of tickets 
within a polythene bag and packaging up to 12 rolls in an inner car- 
ton, which is duly labeled to show a physical example of the contents 
together with a verbal description. Up to 45 of these inner cartons 
are packaged in a large outer carton strapped to a wooden pallet. 
This outer carton also carries a similar product description label, but 
normally no sample of the individual labels/tags contained in the 
inners. 

Law and analysis.—Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), requires that every article of foreign origin (or its 
container) imported into the United States shall be marked in a 
legible and conspicuous manner to indicate the English name of the 
country of origin to the ultimate purchaser in the United States, with 
certain exceptions. 

In accordance with section 134.1(d), Customs Regulations, the 
ultimate purchaser of an imported article is the last person in the 
United States who will receive the article in the form in which it was 
imported. The ultimate purchaser of the labels/tags, in this case, is the 
importer (retail department store groups). 

However, the labels/tags may be excepted from marking under 19 
U.S.C. 1304(a)(3)(D), if the marking of a container or the article 
will reasonably indicate the origin of such article. The Customs 
officers at the port of entry must be satisfied that the labels/tags will 
reach the ultimate purchaser in the marked container. 

Holding.—The price marking labels and tags packaged in reels to 
be sold by the carton to retail department store groups may be marked 
to indicate the country of origin by labeling the outermost carton 
which reaches the ultimate purchaser with the name of the country 
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or origin. The individual labels and tags may be excepted from 
country-of-origin marking pursuant to 19 U.S.C. 1304(a)(3)(D). 

The declaration “made in (name of country)’ will satisfy the 
requirements of 19 U.S.C. 1304, provided the marking is legible and 
conspicuous and the labels/tags will reach the ultimate purchaser in 
the imported cartons. 


(C.S.D. 80-116) 
Carrier Control: Use of Foreign-Built Crane Vessel in U.S. Waters 


Date: December 3, 1979 
File: VES-10-RRUCDC 
104308 DR 


This ruling concerns the use of a foreign-built sheerleg (crane) vessel 
(hereinafter referred to as vessel) in various activities in U.S. waters. 

Isswes.—Salvage-wreck removal operations.—(a) So long as the vessel 
remains under foreign flag, may it only engage in salvage/wreck 
removal operations outside U.S. territorial waters? 

(b) (1) May the vessel be documented under the laws of the United 
States; and, if so, 

(2) May the vessel, when so documented, engage in salvage and 
wreck removal in U.S. territorial waters? 

(c) Once the vessel is documented under the US. flag, may it be 
towed between points embraced within the coastwise laws only by 
US.-flag vessels? 

(d) While the vessel is under foreign flag, may it be towed between 
points embraced with the coastwise laws by foreign-flag vessels? 

I. Is a point on the surface adjacent to the site within territorial 
waters of a vessel to be salvaged or a wreck to be removed a point 
embraced within the coastwise laws of the United States? 

II. Is a point on the surface adjacent to the site outside territorial 
waters of a vessel to be salvaged or a wreck to be removed, but in 
waters over the Outer Continental Shelf, a point embraced within 
the coastwise laws of the United States? 

III. Will any activity of the vessel in salvage/wreck removal work 
at a site in territorial waters be considered a use in coastwise trade? 

IV. May the vessel, if documented as a vessel of the United States, 
be maneuvered by a U.S.-documented tug about a jobsite with crew- 
members or salvaged items on board? 

Construction/loading operations—(a) May the vessel, whether 
documented under the U.S. flag or a foreign flag, be used in heavy lift 
activities at bridge construction or at vessel-loading sites in territorial 
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waters, provided the vessel is moved with only crewmembers or 
merchandise of de mimimis value on board? 

(b) May the vessel, while under foreign flag, be towed between 
points within the territorial jurisdiction of the United States by a 
foreign-built, foreign-flag tug? 

(c) Once the vessel is documented under the U.S. flag may it be 
towed between points embraced within the coastwise laws only by 
U.S.-flag vessels? 

I. Will the operation of the vessel’s crane to load components for 
a bridge from the shore onto a transporting vessel and, after the vessel 
is towed to the construction site, to liff the components off the trans- 
porting vessel and into place on the bridge be considered a use in the 
coastwise trade? 

II. May the vessel, regardless of whether it is documented under 
foreign or U.S. flag, be maneuvered in the vicinity of the construction 
site, with only crewmembers on board and with construction com- 
ponents suspended in air by the crane? 

III. May the vessel, regardless of whether it is documented under 
foreign or U.S. flag, be maneuvered in the vicinity of the vessel to 
be loaded with the bridge components, with only crewmembers on 
board and with the construction components suspended in air by the 
crane? 

Facts —A foreign corporation owns a foreign-documented, non- 
self-propelled sheerleg vessel (similar to a crane or derrick barge) which 
it proposes to use in salvage and wreck-removal operations in both 
US. territorial waters and on the high seas, and in bridge construction 
operations. 

With respect to salvage and wreck removal, the vessel would be towed 
to the jobsite with the only persons on board being those necessary 
to the operation of the vessel. At the site, the crane will lift the article 
to be removed and place it on board a barge for transportation to the 
article’s place of destination. The vessel itself will not be used for the 
transportation of any recovered article. During the course of the 
operation it may be necessary to maneuver the vessel within the 
immediate vicinity of the jobsite with an article suspended from the 
crane in order to better set the article on the transporting barge. 

With respect to bridge construction/loading operations, the vessel 
would be towed from either its shore base or from another jobsite to a 
pier, from which the crane will remove components for use in building 
the bridge and load the component onto a barge qualified to engage in 
coastwise trade. Both the vessel and the barge would then be moved to 
the site of the bridge construction. The crane would then lift the 
component from the barge and into place on the bridge. During the 
course of the second lifting operation, it may be necessary to maneuver 
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the vessel, while the component is suspended from the crane, into a 
position from which the crane can lower the component into place. 

It is also proposed to use the vessel to load heavy cargo, such as 
locomotives, onto other vessels for shipment. This would be accom- 
plished by towing the vessel alongside the pier where the transporting 
vessel is being loaded. The crane would then lift the cargo from the 
pier onto the transporting vessel. During the course of this loading 
operation, it may be necessary to maneuver the vessel while the cargo 
is suspended from the crane in order to facilitate loading. 

Law and analysis —(A) Pursuant to the provisions of 46 U.S.C. 
316(d), a foreign-flag vessel is prohibited from engaging in salvage 
operations in U.S. territorial waters. The territorial waters of the 
United States include the 

* * * harbors, bays and other enclosed arms of the sea along 
its coast, and a marginal belt of the sea extending from the coast- 
line outward a marine league, or three geographical miles. * * * 
Cunard Steamship et al. v. Mellon, et al., 262 U.S. 100 (1923). 

The prohibition of section 46 U.S.C. 316(d) applies explicitly to 
foreign vessels, not to foreign-built vessels. Accordingly, it would not 
apply to a foreign-built vessel which is documented under the laws of 
the United States. 

(B) Pursuant to the provisions of 46 U.S.C. 316(a), it is unlawful 
for a vessel, other than a vessel documented under the laws of the 
United States, to tow another vessel, other than a foreign vessel, 
between points embraced with the coastwise laws of the United States. 

(C) A geographical point within United States territorial waters is 
a point in the United States and hence a point embraced within the 
coastwise laws of the United States. 

(D) The Outer Continental Shelf is not considered to be U.S. 
territory for the purposes of the coastwise laws, although artificial 
structures placed on the shelf for the purpose of extracting natural 
resources from the shelf are within the coastwise laws. 

(E) The mere loading and unloading of articles or the transfer of 
articles from one point to another in territorial waters by a crane are 
not considered a transportation in the coastwise trade provided the 
vessel on which the crane is located is not moved between points in 
territorial waters while the articles are held by the crane. 

(F) The sole use of a crane barge in lifting and depositing articles 
at a fixed site in the territorial waters of the United States is not 
considered coastwise trade and such activity would not be prohibited 
by any law administered by the Customs Service. 

(G) The mere movement in territorial waters of a crane barge inci- 
dental to the lifting and depositing of articles at the site of the lifting 
operations would not be deemed coastwise trade. 
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(H) The movement of a vessel, with its crew, equipment, and stores, 
from one point embraced within the coastwise laws to another such 
point is not considered coastwise trade provided the vessel does not 
take on board passengers or merchandise at one point and discharge 
the passenger or merchandise at another such point. Crewmembers 
are not considered passengers under 46 U.S.C. 289, and the legitimate 
equipment and stores of the vessel, and articles of de mimimis value 
which may be discharged at the second point incidental to the opera- 
tion of a vessel such as a crane barge are not considered merchandise 
within the meaning of 46 U.S.C. 883. 

Holdings.—Salvage-Wreck removal operations.—(a) A foreign-flag 
vessel may not engage in salvage or wreck removal activities within 
the territorial waters of the United States. (A) 

(b)(1) The documentation of vessels is a matter within the authority 
of the U.S. Coast Guard. 

(2) The Customs Service administers no law which would prohibit 
salvage or wreck removal activities in U.S. territorial waters by a 
vessel of the United States. (A) 

(c) A vessel documented under the laws of the United States mey 
be towed between points embraced within the coastwise laws only by a 
U.S.-flag vessel, properly documented. (B) 

(d) A foreign-flag vessel may be towed between points embraced 
within the coastwise laws by a foreign-flag vessel. (B) 

I. A point on territorial waters adjacent to the site of a vessel to be 
salvaged or a wreck to be removed is a point embraced within the 
coastwise laws. (C) 

II. A geographical point outside territorial waters, although over 
the Outer Continental Shelf, is not a point embraced within the 
coastwise laws. (D) 

III. The activities of the vessel, as described under ‘‘Facts,’’ would 
not be considered a use in the coastwise trade. (E) and (F) 

IV. The incidental maneuvering of the vessel by a U.S.-documented 
tug in the immediate vicinity of the job site, with crewmembers on 
board and with the salvaged or wreck items suspended in air by the 
crane, would not be considered coastwise trade. (G) 

Bridge construction|loading operations—(a) The vessel, whether 
documented under U.S. flag or foreign flag, may be moved from one 
point to another within the territorial jurisdiction of the United 
States during the course of the activities described, without being in 
violation of the coastwise laws. (H) 

(b) The vessel may, while under foreign flag, be moved between 
points adjoining or in U.S. territorial waters by a foreign-flag tug. 
(B) 

(c) The vessel, if documented under the U.S. flag, may be moved 
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between points on or in US. territorial waters only by a vessel of 
the United States. (B) 

I. The activities of the vessel, as described under “Facts,” would 
not be considered a use in the coastwise trade. (E), (F), and (G), (H) 

II. The incidental maneuvering of the vessel by a qualified tug in 
the immediate vicinity of the jobsite, with crewmembers on board 
and with construction components suspended in air by the crane, 
would not be considered coastwise trade. (G) 

III. The incidental maneuvering of the vessel by a qualified tug 
in the immediate vicinity of the vessel to be loaded (or inloadedy, 
with crewmembers on board and with articles of cargo suspended in air 
by the crane, would not be considered coastwise trade. (G) 

Dutiability—Pursuant to general headnote 5(e), Tariff Schedules 
of the United States (19 U.S.C. 1202), vessels which are not pleasure 
boats are not subject to the provisions of the schedules and, hence, 
are not dutiable. 

Navigation laws.—A report must be made at the nearest custom- 
house within 24 hours of the arrival at a U.S. port or place of a U.S.- 
or foreign-flag vessel from a foreign port or place, or of a foreign-flag 
vessel from another domestic port or place (including a geographical 
point within territorial waters). (See 19 U.S.C. 1433.) 

The master of a U.S.-flag vessel arriving in the United States from 
a foreign port or place is required to make entry within 48 hours. 
(See 19 U.S.C. 1434.) 

The master of a foreign-flag vessel arriving at a port in the United 
States from either a foreign port or another U.S. port is required to 
make entry within 48 hours. (See 19 U.S.C. 1435.) 

Generally, a vessel must make entry at a Customs port of entry. 
(See 19 U.S.C. 1447.) 

Clearance is required for a vessel to proceed from the United States 
to a foreign port or place. (See 46 U.S.C. 91.) Clearance is not required 
for a vessel to proceed to a point on the high seas. 

The master of a foreign-flag vessel is required to obtain a permit 
to proceed between U.S. ports or between a U.S. port and a point in 
US. territorial waters. (See 46 U.S.C. 313, 314.) In view of the nature 
of the proposed operations and the impracticality of strict compliance 
with the requirement for obtaining and delivering permits, it will be 
deemed sufficient compliance with Customs controls if vessels subject 
to the permit to proceed requirements obtain a permit from a USS. 
port to proceed to either that same port or to another U.S. port via 
the site of the salvage operation, construction, or loading operation. 
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(C.S.D. 80-117) 


Marking: Country-of-Origin Marking of Paper Cups Imported in 
Full Case Lots 


Date: September 27, 1979 
File: MAR-2-05 R:E:E 
709989 JB 


This ruling concerns country-of-origin marking of paper cups im- 
ported in full case lots. 

Issue.—Are the individual paper cups required to bear country-of- 
origin marking where the inner bottcm rim of the cups indicates the 
name and address of the US. distributor? 

Facts.—The paper drinking cups are imported by a wholesale 
distributor in case lots with its name and address on the inner bottom 
rim of each cup. The cases or outer containers are marked to indicate 
the country of origin. The cugs are sold by the U.S. distributor (im- 
porter) only in case lots to purchasers which fill the empty cups with 
their products. 

Law and analysis—The ultimate purchaser of ordinary or usual 
containers which are imported empty to be filled in the United States 
is the ccmpany which fills them with its prceducts, if the containers 
are ordinarily thrcwn away after keirg crptied (19 CFR 134.24(c)(1)). 
The articles may be excepted ficm country-of-origin marking if the 
outer containers are maiked to indicate their origin. If, however, the 
individual containers or cups are maiked to include the name and 
address of the U.S. distributor or the company which fills the cups 
with its products, 19 CFR 134.46 requires that the country of origin 
be shown in close proximity thereto preceded by “made in,” or 
“product of,” or other words of similar meaning. 

Holding.—Individual containers or cups bearing the name and 
address of the U.S. distributor or the company which fills the cups 
with its products must be marked to indicate the country preceded 
by “made in,” or other words of similar meaning in proximity to the 
company name and address (19 CFR 134.46). If, however, individual 
containers bear the name but not the address of the United States 
distributor or dispenser and do not bear the words or letter ‘United 
States,” “American,” or “U.S.A.,” or any variation thereof, the 
individual items may be excepted from origin marking if the outer 
containers or packages are marked to indicate the country of origin. 
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(C.S.D. 80-118) 


Reliquidation: Fittings from Israel Accorded Duty-Free Status by 
Executive Order 
Date: September 27, 1979 
File: ENT-1-01 R:E:E 
711261 MK 

This refers to your letter of August 20, 1979, concerning the inter- 
pretation of Executive Order 12032, of December 27, 1977. A provision 
in that order accorded GSP duty-free status to fittings imported from 
Israel classified under item 613.18, TSUS, and was made effective with 
respect to articles that were imported on or after January 1, 1976, and 
entered for consumption, withdrawn from warehouse for consumption, 
on or after March 1, 1977. 

The Regional Commissioner at New York City denied requests for 
reliquidation filed more than 1 year after the dates of liquidation, 
holding that no authority to reliquidate existed under sections 514 or 
520(c)(1), Tariff Act of 1930, as amended. You contend that the 
Executive order authorized reliquidation of entries regardless of the 
time limits on reliquidation which these sections impose. 

In reviewing the matter, we conclude that the provisions of section 
514 of the tariff act are controlling, notwithstanding the effective date 
of the Executive order. Presumably, the President is aware of existing 
law, and would not issue an Executive order which is contrary to such 
law. The Executive order provided only for duty-free treatment of the 
fittings, but did not authorize Customs to reliquidate dutiable entries, 
the liquidation of which had become final by operation of law. 

For the foregoing reasons, we conclude that the Regional Commis- 
sioner’s action was legally correct. 


(C.S.D. 80-119) 
Marking: Country-of-Origin Marking of Electrical Adaptor Plugs 


Date: October 1, 1979 
File: MAR-1 R:E:E 
711262 MC 

This ruling concerns the country-of-origin marking of electrical 
adaptor plugs which contain the words “England” and “U.S.A.” on 
the receptacle end. 

Issue—Whether the country-of-origin marking of an adaptor plug 
must be in close proximity to the words “England” and “U.S.A.” 
where the sole purpose for the appearance of these words is to alert 
the users that plugs of either of these two countries can be inserted 
into the receptacle end. 
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Facts.—A notice of redelivery has been issued with respect to a 
shipment of electrical adaptor plugs. On the end of the plug from 
which the two European-type electrical prongs protrude are die cast 
the name of the manufacturer, a design and the words “Made in 
France.” The opposite end of the plug is the receptacle end and the 
words “England 04 04.8 U.S.A.” appear there in order to indicate 
to the users that either the English- or American-type plugs can be 
inserted. 

Law and analysis.—Section 134.11 of the Customs Regulations 
requires that 

every article of foreign origin (or its container) imported into the 
United States shall be marked in a conspicuous place as legibly, 
indelibly, and permanently as the nature of the article (or con- 
tainer) will permit, in such manner as to indicate to an ultimate 
purchaser in the United States the English name of the country 
of origin of the article. 
Section 134.46 of the Customs Regulations further imposes the 
requirement that where the letters ‘“‘U.S.A.” or any variation of the 
name of a foreign country other than the country of origin appears, 
the markings of the country of origin must be in close proximity and 
in at least a comparable size to those words. The rationale behind this 
regulation is to avoid misrepresenting for or confusing the ultimate 
purchaser as to the actual country of origin of the article. 

The words ‘Made in France,” die cast here, clearly comply with 
section 134.11. We are also of the opinion that since the designation 
“England 04 0.4.8 U.S.A.” is placed only to alert the consumer as to 
what plugs may be inserted, and the likelihood of confusion as to the 
actual country of origin is minimal, the requirements of section 134.46 
shall not be imposed. 

Holding.—The country-of-origin marking of an adaptor plug on 
the opposite end from which the designation “England 04 04.8 U.S.A.”’ 
appears, complies with Customs marking requirements. The notice 
for redelivery should be canceled. A copy of this ruling should be 
furnished to the importer. 


(C.S.D. 80-120) 


In-Bond: Consolidated Cargo Shipments In Transit from One U.S. 
Port to Another Through Contiguous Country 
Date: October 2, 1979 


File: ENT-1-01-R:E:E 
710664 M 


This ruling concerns a proposed method of clearing and entering 
foreign merchandise from Canada at one U.S. port, and then shipping 
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that merchandise by means of the in-transit procedures from that 
U.S. port, back through Canada, to another U.S. port. 

Issue.—Should the in-transit procedures of part 123, Customs 
Regulations (19 CFR, part 123) be authorized for permitting con- 
solidated cargo shipments of foreign merchandise, immediately after 
such shipments have been transported from Canada and entered and 
cleared at a U.S. port of entry, to be transported from that port of 
entry, back through Canada, to another U.S. port of entry? 

Facts.—It is proposed that consolidated cargo shipments originating 
in Toronto and destined for Los Angeles be brought by truck from 
Toronto to Buffalo for examination, clearance and entry. The mer- 
chandise will be in airline containers. After the merchandise is ex- 
amined and entered, the containers holding the merchandise will be 
sealed. At Buffalo, an in-transit movement will be requested and 
Customs form 7512-B executed and a U.S. Customs officer will 
certify the original in-transit manifest which is forwarded with the 
container and the truck crossing the border, along with a copy of the 
entry summary filed at Buffalo. All Canadian Customs regulations will 
be complied with. The sealed container is transshipped at Toronto to a 
Canadian aircraft destined for Los Angeles. Upon arrival at Los 
Angeles, a U.S. Customs inspector insures that the seals are intect and 
releases the merchandise inside the container. It is contended that the 
purpose of such procedure is to expedite the clearance and release of 
the merchandise at the final port of destination. 

Law and analysis.—19 U.S.C. 1554 provides that: 

With the consent of the proper authorities, imported mer- 
chandise in-bond or duty-paid, and products and manufactures of 
the United States may be transported from one port to another 
in the United States through contiguous countries, under such 
regulations as the Secretary shall prescribe, unless such trans- 
portation is in violation of R.S. 4347, section 883 of title 46 or 
section 1588 of this title. 

Customs has ruled that the in-transit procedures of part 123 are 
applicable to a movement partially made by air. 

In addition to the usual Customs clearance and entry at the initial 
US. port of entry, additional paperwork would be required for imme- 
diately shipping the merchandise in transit to another U.S. port via 
Canada. This would place an additional administrative and operational 
burden on Customs officers at this port, even though it would simplify 
the Customs clearance of the merchandise at the final U.S. port of 
entry. The Customs Service is of the opinion that any possible reduc- 
tion of total time involved in the Customs clearance of the merchan- 
dise, and that may only be hypothetical, would not justify the 
additional paperwork and supervisory controls that would be required 
by Customs at the initial port of entry. 
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Holding.—The in-transit procedures of 19 CFR, part 123 are not 
authorized for consolidated cargo shipments of foreign merchandise, 
immediately after such shipments have been transported from Canada 
and entered and cleared in the United States, to be transported from 
that port of entry, back through Canada, to another U.S. port of entry. 


(C.S.D. 80-121) 


Vessels: Use of a Foreign-Built Barge as a Power Source for Offshore 
Dredging Equipment 


Date: October 3, 1979 
File: VES-10-02-R:CD:C 
104256 PH 


This ruling concerns the use of a foreign-built barge as a power 
source for offshore dredging equipment. 

Issue.—Whether a foreign-built barge may lade fuel at a U.S. port 
which it will transport to a dredging project in U.S. waters and use 
to power the generators on board the barge. The power from the gen- 
erators will be used to operate offshore dredging equipment. 

Facts.—The owner of the (name of barge), a barge of Panamanian 
registry which was constructed in Singapore, contemplates document- 
ing the barge under the U.S. flag and using it in dredging projects in 
U.S. coastal and inland waters. The barge will voyage to and from 
U.S. ports to obtain fuel which will be used solely to operate the power 
generators on board the barge. The power from the generators will be 
supplied to offshore dredging equipment. The barge will be drydocked 
in a U.S. port from time to time. 

Law and analysis.—Section 883 of title 46, United States Code, 
prohibits a foreign-built vessel from transporting merchandise be- 
tween points in the United States, including points within territorial 
waters or within a harbor. Legitimate equipment and stores of a vessel 
for its use are not considered merchandise within the purview of sec- 
tion 883. 

Fuel to be used to power the generators on board the barge would be 
considered a part of the legitimate stores of the barge. Therefore, the 
lading at a U.S. port of fuel which will be used solely to operate the 
barge’s power generators and the proceeding of the barge, with that 
fuel on board, to a dredging project in U.S. coastal or inland waters 
would not be a violation of section 883. 

We assume that the dredges to which the barge would supply power 
are U.S.-built, as required by section 292, title 46, United States Code, 
if they are to be used in the United States. 

There would be no objection to drydocking the barge in a U.S. port. 
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Holding.—The proposed use of the foreign-built barge, including 
the transportation from a U.S. port to a dredging site in U.S. waters 
of fuel to be used to operate generators on board the barge which will 


provide power for dreding operations, does not violate the U.S. coast- 
wise laws. 


(C.S.D. 80-122) 


In-Bond Carriers and Cartmen: Effect of 19 CFR 125.14, As Amended, 
on Existing Cartage Contracts 


Date: October 3, 1979 
File: CAR-1-R:E:E 
711002 SO 


This ruling concerns the effect, if any, upon the provisions of 
existing cartage contracts in the Houston region concerning reimburse- 
ment for costs incurred in transporting unclaimed merchandise, 
brought about by the issuance of T.D. 78-151, which amends section 
125.14 of the Customs Regulations (19 CFR 125.14). 

Issue-—Would the change in 19 CFR 125.14, effective May 31, 
1978, which makes it clear that the expenses for cartage of unclaimed 
merchandise shall be paid by the U.S. Customs Service, have any 
retroactive or prospective effect upon existing cartage contracts in 
the Houston region which provide that the contract cartman shall be 
reimbursed for these expenses from the proceeds of sale of unclaimed 
merchandise. 

Facts.—The amendment to 19 CFR 125.14 was promulgated to 
clarify the fact that the provision of 19 CFR 125.11(c), that the cost 
of cartage of merchandise in Customs custody designated for exami- 
nation at the public stores shall be paid from the appropriation ‘‘Sala- 
ries and Expenses; U.S. Customs Service,” will also be applicable to 
the cartage of unclaimed merchandise. The question was raised as to 
the effect of this clarifying amendment upon existing cartage contracts 
in the Houston region which provide that the expense of carting un- 
claimed merchandise shall be borne by the contract cartman, who 
would be reimbursed from the proceeds of sale of the unclaimed mer- 
chandise. The existing contracts also provide that the risk of loss, in 
the event that the proceeds from the sale of unclaimed merchandise are 
insufficient to cover the cartage costs, also will be borne by the contract 
cartman. 

A request from a contract cartman for disclosure of information 
concerning how the proceeds from Customs sales of unclaimed mer- 
chandise were distributed for the last 5 years, received by the Houston 
region, may result in an attempt by the cartman to recoup cartage 
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costs that were not fully reimbursed from the proceeds of sale. Since 
the possibility exists that the contract provision regarding liability 
for losses incurred may be contrary to regulations, the question was 
raised as to whether the contract provision or the regulations would 
be controlling in the event the anticipated claims are received. 

Law and analysis.—The amendment to 19 CFR 125.14 was promul- 
gated to clarify the fact that the expenses for cartage of unclaimed 
merchandise shall be paid from the appropriation “Salaries and Ex- 
penses ; U.S. Customs Service.” It is noted that (1) the cartage contracts 
in question were negotiated while the old regulations were in effect; 
(2) the old regulation, 19 CFR 125.14, was ambiguous with regard to 
payment of cartage costs for unclaimed merchandise; (3) the contracts 
were negotiated in accordance with existing policy guidelines for 
cartage contracting; (4) the rates provided in the contract for payment 
of cartage costs were negotiated with the realization that, in a number 
of instances, the cartman would not receive sufficient payment from 
the proceeds of sale of unclaimed merchandise to fully cover the cart- 
age costs, and (5) to provide retroactive reimbursement of full cartage 
costs at this time would unjustly enrich the cartage contractor in view 
of the fact that, under the terms of the contract, the negotiated rate 
was set at a higher figure to allow for the fact that the cartman bears 
the risk of loss in failing to recoup the full cartage cost of merchandise 
eventually sold at auction. 

Holding.—¥or the above-mentioned reasons, we are of the opinion 
that the amendment to 19 CFR 125.14 was intended to have prospec- 
tive effect only, and was not intended to modify retroactively, the 
terms of existing contracts negotiated by Customs with bonded cart- 
men. Accordingly, additional claims for reimbursement for cartage 
costs not provided by the terms of the contract shall be denied. 


(C.S.D. 80-123) 


Marking: Country-of-Origin Marking of Cigarette Lighters and Their 
Containers 


Date: October 5, 1979 


File: MAR-1 R:E:E 
711323 MC 


This ruling concerns the country-of-origin marking of cigarette 
lighters and their containers. 

Isswe.—Whether the various country-of-origin markings on cigarette 
lighters, cases, and cartons sufficiently comply with Customs marking 
requirements. 

Facts.—Butane pocket lighters are manufactured in Japan with the 
designation ‘‘Japan’’ die-stamped on the bottom, near the name of the 
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manufacturer. The lighters are received in West Germany where they 
are packaged in black plastic cases bearing the words ‘Case made in 
West Germany.” The cases are then placed into red slip cartons. These 
cartons feature the name of the company, its German address (in- 
cluding the word “Germany’”’) and the words “Printed in West 
Germany.” The final export or shipping carton will bear a notation as 
to the Japanese origin of the lighter. 

Law and analysis ——Pursuant to section 304, Tariff Act of 1930, as 
amended (19 U.S.C. 1304), section 134.11 of the Customs Regulations 

requires that every article of foreign origin (or its container) 
imported into the United States shall be marked in a conspicuous 
place as legibly, indelibly and permanently as the nature of article 
(or container) will permit, in such manner as to indicate to an 
ultimate purchaser in the United States the English name of the 
country of origin of the article. 
The word “Japan” as it appears on the lighter itself is in compliance 
with this regulation. In addition, the marking of the plastic case, 
“Case made in West Germany,” also meets the requirements of section 
134.11. 
A problem is posed with respect to the markings on the red slip 
carton. Customs Regulations section 134.46 provides, in relevant part, 
that where 
the name of any foreign country or locality other than the 
country or locality in which the article was manufactured or pro- 
duced, appear(s) on an imported article or its container, there 
shall appear, legibly and permanently, in close proximity to such 
words, letters or name, and in at least a comparable size, the name 
of the country of origin preceded by “made in,” “product of,” or 
other words of similar meaning. 

The purpose of this requirement is to avoid misleading the ultimate 

purchaser as to the true origin of the item itself. 

We are of the opinion that the ultimate purchaser may be easily 
mislead by the present markings on the slip carton. The words ‘“‘Printed 
in W. Germany” and the German name of the company, its German 
address, including the word “Germany,” appear on the carton without 
any reference to the Japanese origin of its contents. Once the carton is 
opened a German box appears and it is only if the lighter itself is care- 
fully examined that the word “Japan” becomes visible. The Japanese 
notation on the export carton is irrelvant since it is never shown to the 
ultimate purchaser. Thus, we are of the opinion that in order for the 
purpose and substance of section 134.46 to be met, a marking such as 
“Product of Japan’? must appear on the red carton. 

Holding.—The cigarette lighters and plastic containers are correctly 
marked. The red slip carton fails to comply with section 134.46 and 
should not be permitted entry as it currently exists. 
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(C.S.D. 80-124) 


Valuation: Application of Transaction Value under the Trade Agree- 
ments Act of 1979 to Item 807.00 Appraisement 


Date: May 15, 1980 
File: CLA-2:RRUCV 
542106 TLL 
TAA #2 


District Director or Customs, 
Laredo, Tex. 

Dear Sir: This is in reply to your memorandum dated March 11, 
1980, requesting guidelines for the use of transaction value under the 
Trade Agreements Act of 1979 (TAA) for merchandise assembled 
under item 807.00, Tariff Schedules of the United States. 

First of all, the Customs Service contemplates consideration of the 
applicability of transaction value, as set forth in section 402(b), as 
amended, by the title II of the Trade Agreements Act of 1979, to each 
importation subject to item 807.00. Thus, transfer prices between the 
parties will serve as a starting point for item 807 appraisement. To 
this will be added or deducted all permissible adjustments under sec- 
tion 402(b). Then all necessary adjustments to reflect the item 807.00 
classification will be made. At that point, if the transaction value is 
otherwise acceptable under the provisions of section 402(b)(2)(A), 
then if the transactions are between related parties, the transaction 
value will be subject to section 402(b)(2)(B) for determination of its 
acceptability. If the transaction meets these conditions, then the de- 
rived transaction value without any further adjustments [italic added] 
will be the appraised value. There is no requirement, as there is under 
current law, that all elements of value be present, if the previously 
stated conditions of the law have been complied with. Thus, trans- 
actions between related parties under 807.00 will be essentially subject 
to the same considerations that any related party transfer will be 
under this law. 

It is important to recognize in the context of transaction value that 
only those items specifically referred to in section 402(b)(1) may be 
added to the price actually paid or payable. One of these, ‘‘the value, 
apportioned as appropriate, of any assists’’, is particularly relevant 
in the 807 area. As you know, section 402(h)(1)(A) defines assist 
in the following manner: 

(1)(A) The term “assist”? means any of the following if supplied 
directly or indirectly, and free of charge or at reduced cost, by the 


buyer of imported merchandise for use in connection with the 


production or the sale for export to the United States of the 
merchandise: 
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(i) Materials, components, parts and similar items incorporated 
in the imported merchandise. 

(ii) Tools, dies, molds, and similar items used in the production 
of the imported merchandise. 

(iti) Merchandise consumed in the production of the imported 
merchandise. 


(iv) Engineering, development, artwork, design work, and 
plans and sketches that are undertaken elsewhere than in the 
United States and are necessary for the production of the im- 
ported merchandise. 

Thus, only those items which specifically meet the definition of assists 
can be added to the price actually paid or payable under the category 
of assists. No authority exists under the concept of generally accepted 
accounting principles to make additions to the price actually paid or 
payable. Consequently, those items carried on the books of the U.S. 
firm and not covered by the definition of assists, as set forth in section 
402(h)(1)(A), cannot be added to the price actually paid or payable. 
We also wish to point out that this response is by its nature quite 
general and that some of the comments contained in your incoming 
memorandum must be addressed on a case-by-case basis. 


(C.S.D. 80-125) 
Issuance of Carriers’ Certificates and Release Orders 


Date: June 4, 1980 
File: ENT-1-01-RRUEE 
713041 MK 


To: Regional Commissioner of Customs, Chicago, Ill. 
From: Director, Office of Regulations and Rulings. 
Subject: Issuance of carriers’ certificates and release orders. 


The regional counsel at Houston has brought to our attention that, 
in return for payment of ocean freight liens, a general order warehouse 
proprietor is obtaining carriers’ certificates and release orders for 
general order unclaimed merchandise, which name his customhouse 
broker as owner or consignee. This practice has been sanctioned by 
Trade Bulletin 79-64 (copy attached) issued by the District Director 
at Houston on July 24, 1979. 

Paragraph 3 of that bulletin states that: 

When a carrier exercises its statutory right to designate an 
importer/consignee, there appears to be no Customs limitation 
on this right, whoever the designee may be. 

We disagree with that statement. It is our opinion that a carrier who, 
in a carrier’s certificate, certifies a company or individual “to be the 
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owner or consignee” of the articles within the purview of section 
484(h), Tariff Act of 1930, must have reasonable cause to believe in the 
accuracy of the certification. 

The Houston trade bulletin should be revoked, to the extent that it 
is inconsistent with this ruling, copies of which we are sending to the 
regional counsels at Houston and Chicago. Please advise all importers, 
brokers and other interested parties. This ruling will be published in 
the Customs BuLLETIN. 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


R. E. Cuasen, 
Commissioner of Customs. 


In the Matter of 
Certain Foop Sticers anp Com- Investigation No. 337-TA-76 
PONENTS THEREOF 


OprorTUNITY FoR Pustic CoMMENT ON PRoposED ConsENT ORDER 
AGREEMENT AND SETTLEMENT AGREEMENT 

Notice is hereby given that the presiding officer in the above- 
captioned investigation has certified to the Commission for appropriate 
action a joint motion to terminate the investigation along with a 
consent order agreement signed by the Commission’s investigative 
attorney, complainant Prodyne Enterprises, Inc. and respondent 
Albert E. Price, Inc. The investigation is being conducted pursuant to 
section 337 of the Tariff Act of 1930, as amended (19 U.S.C. 1337). 
The motion was docketed as motion 76-1. Provision is made for the 
filing of such motions and agreements in section 210.51(a) of the Com- 
mission’s Rules of Practice and Procedure (19 CFR 210.51 (a)). 


BACKGROUND 


This investigation began with a complaint filed by Prodyne Enter- 
prises, Inc. on November 5, 1979, alleging infringement of claim 7 of 
U.S. Letters Patent No. 3,766,817 by E. Mishan & Sons, Albert E. 
Price, Inc., Crest Industries Corp., and Taiwan Timing Trading Co. 
Investigation No. 337-TA-76 was instituted on December 4, 1979, 
based on Prodyne’s complaint. On March 21, 1980, the complainant 
and the Commission investigative attorney entered into a consent 
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order agreement with respondent Albert E. Price, Inc., and moved 
for termination of the investigation as to respondent Price based upon 
the consent order agreement and the settlement agreement entered 
into by Prodyne and Price. 


WRITTEN COMMENTS REQUESTED 


Copies of the proposed consent order agreement and settlement 
agreement are set forth below. Any interested member of the public 
is invited to submit written comments regarding this matter. Such 
comments should be addressed to the Secretary, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436, and 
should be received not later than 30 days after the publication of this 
notice in the Federal Register. The original and 19 true copies of all 
written submissions must be filed with the Secretary of the Com- 
mission. Any person desiring to submit a document (or portions 
thereof) to the Commission in confidence must request in camera 
treatment. Such request should be directed to the Secretary of the 
Commission and must include a full statement of the reasons why the 
Commission should grant such treatment. The Commission will either 
accept such submission in confidence or return it. All nonconfidential 
written submissions will be open to public inspection at the Secretary’s 
Office. The Commission has also requested comments from Govern- 
ment agencies pursuant to 19 CFR, section 210.14(a) (2). 


ADDITIONAL INFORMATION 


No public hearing before the Commission regarding this motion and 
agreement is contemplated at this time. The Commission will give 
consideration to requests for such a hearing if such requests are re- 
ceived not later than 10 days after publication of this notice in the 
Federal Register. 

Notice of institution of the investigation was published in the 
Federal Register of December 21, 1979 (44 F.R. 75733). 

By order of the Commission. 

Issued: July 10, 1980. 

Kenneta R. Mason, 
Secretary. 


In the Matter of 


Crrtain Foop Sticers AND Investigation No. 337-TA-76 
Components THEREOF 


Consent Order Agreement 


Complainant Prodyne Enterprises, Inc., having filed a complaint; 
and 
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The U.S. International Trade Commission (Commission) having 
instituted an investigation pursuant to notices of investigation; and 

The respondent having appeared and denied the material allega- 
tions of the complaint; and 

The Commission having determined it has jurisdiction of the sub- 
ject matter of this proceeding and the Commission having determined 
that the complaint states a cause of action under section 337 of the 
Tariff Act of 1930, 19 U.S.C., section 1337 and all acts amendatory 
thereof and supplementary thereto; and 

Before the making of any findings of fact or conclusions of law, and 
before the hearing or adjudication of any issue of fact or law herein, 
and the respondent having denied any violation of section 337 of the 
Tariff Act of 1930, as amended, 19 U.S.C., section 1337 (section 337), 
or as alleged in the complaint, and all of the parties hereto having 
consented to the entry of this consent order agreement; 

Iv 1s Heresy OrpreRED THatT: 


I. TARIFF ACT OF 1930 


The Commission has, and respondent concedes that the Commis- 
sion has, jurisdiction of the subject matter of this invesgtigation and 
over the respondent signatory hereto for the purposes of issuing and 
enforcing this consent order agreement. 


II. SETTLEMENT PURPOSES ONLY 


This consent order agreement is for settlement purposes only and 
does not constitute a determination by the Commission or an ad- 
mission by respondent that the law has been violated as alleged in 
the complaint or notices of investigation or otherwise. 


Ill. APPLICABILITY 


The provisions of this consent order agreement shall apply to 
respondent and to its officers, directors, employees, controlled (whether 
by stock ownership or otherwise) and/or majority owned business 
entities, successors and assigns, and to each of them, and to all persons 
who receive actual notice of this consent order agreement by service 
in accordance with section V hereof. 


IV. INDIVIDUAL CONDUCT PROHIBITED 


Respondent shall not import, cause to be imported, purchase, sell, 
give, own or consign any imported device which infringes U.S. Patent 
No. 3,766,817 or any component thereof which constitutes a material 
part of the invention and is not a staple article or commodity of 
commerce; provided, however, nothing herein shall prohibit Respond- 
ent from selling or otherwise disposing of all imported devices presently 
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in inventory, prior to October 15, 1980, the quantity of which has 
been disclosed to the Commission. 


V. SERVICE OF CONSENT ORDER AGREEMENT 


Respondent is ordered and directed to serve, within 30 days after 
the effective date of this consent order agreement, a conformed copy 
of this consent order agreement upon each of its respective officers, 
directors, managing agents, agents, and employees who have any 
responsibility for the marketing, distribution or sale of such respond- 
ent’s products in the United States or for shipment or export to the 
United States for resale in the United States; 


VI. MODIFICATION 


This consent order agreement constitutes a settlement and resolu- 
tion of investigation No. 337-TA-76 and the complaint, and does not 
constitute a determination of any of the factual or legal issues raised 
in the proceeding or an admission that respondent has enagged in the 
conduct prohibited hereby, or an admission that said conduct violates 
section 337. Any of the parties to this consent order agreement may 
apply to the Commission at any time for such further orders and 
directions as may be necessary or appropriate for the construction or 
carrying out of this consent order agreement, for the amendment or 
modification of any of the provisions thereof, or for the enforcement or 
compliance therewith. In the event. that U.S. Patent No. 3,766,817 is 
declared invalid or unenforceable by a final judgment or decree of the 
Commission or a court of competent jurisdiction from which no 
appeal can be taken section IV of this consent order agreement shall 
thereafter be void and of no effect. 


By order of the Commission: 





Secretary 


The above order is consented to: 

For complainant: By Keith D. Beecher, Jessup & Beecher, 2640 
Avenue of the Stars, Los Angeles, Calif., counsel for Prodyne Enter- 
prises Inc. 

For respondent: By Joel Goldhammer, Seidel, Gonda, Goldhammer 
& Panitch, 3 Penn Center Plaza, Philadelphia, Pa., counsel for 
Albert E. Price, Inc. 

For U.S. International Trade Commission, Commission investiga- 


tive attorney: By Donald R. Dinan, 701 E Street NW. Washington, 
D.C. 
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AGR"NEMENT 

Agreement, made and entered ini this 25th day of March 1980, by 
and between the following parties: 

(a) Prodyne Enterprises, Inc., a California corporation, having a 
mailing address of P.O. Box 212, Montclair, Calif., 91763, (hereinafter 
Prodyne) ; and 

(b) Albert E. Price, Inc., a New Jersey corporation having a place 
of business at Interstate Industrial Park, Bellmawr, N.J., 08031 
(hereinafter AEP). 

Whereas, Prodyne has instituted proceedings before the Inter- 
national Trade Commission alleging as a cause of action under 19 U.S.C. 
1337 as amended and supplemented, that AEP has engaged in unfair 
methods of competition or unfair acts by importing goods that in- 
fringe U.S. Patent No. 3,766,817, as more specifically set forth in the 
complaint, as amended, filed November 5, 1979, which forms a part 
of the matter captioned investigation No. 337-TA-76, Certain Food 
Slicers and Components Thereof; 

Whereas AEP has ceased importing the accused cheese boards with 
slicers, catalog Nos. 9023 and 9024 illustrated in exhibit 1 attached 
hereto and concurrently with this agreement has entered into an agree- 
ment in settlement of the above identified investigation; and 

Whereas, the parties are desirous of compromising and settling all 
of the controversies which may exist between them in respect to the 
subject matter of the investigation. 

Now, therefore, for and in consideration of the foregoing premises 
and other good and valuable consideration, the receipt in sufficiency 
of which is hereby mutually acknowledged, and intending to be legally 
bound, Prodyne and AEP agree as follows: 

1. AEP represents and warrants that it has ceased importing the 
cheese board slicers, catalog Nos. 9023 and 9024 and has no intention 
of importing them in the future. 

2. This agreement is made and entered into without any admission 
or inference of an admission that U.S. Patent No. 3,766,817 is valid 
or infringed or that AEP has committed any wrongful act or violated 
any law. 

3. Prodyne releases and discharges AEP, together with its officers, 
directors, agents, purchasers, customers, successors and assigns from 
all causes of action and claims for damage that Prodyne may have 
against them arising out of or relating to infringement of U.S. Patent 
No. 3,766,816 and for unfair methods of competition and unfair acts 
arising out of the importation, use and sale of the cheese board slicers, 
catalog Nos. 9023 and 9024, from the beginning of time until the date 
of this agreement, and as long as this agreement remains in force, 
agrees to take no action against AEP, its officers, directors, agents, 
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purchasers, customers, successors and assigns by reason of any prior 
use or sale of said cheese board slicers, catalog Nos. 9023 and 9024, 
which were imported into the United States prior to the date of this 
agreement. It is agreed and understood that AEP has said imported 
cheese board slicers in inventory, the quantity of which has been 
disclosed in confidence as part of the settlement of the investigation, 
and that the aforesaid release and covenant not to sue is fully applica- 
ble to the sale of the inventory of cheese board slicers by AEP and to 
the resale by its customers. 

4, Prodyne and AEP agree that this Agreement shall be binding 
upon and inure to benefit of Prodyne and AEP, their respective officers, 
directors, agents, successors and assigns, and all persons acting by, 
through, under or in active concert or participation with them. 

5. This agreement shall be considered as a contract made by and 
under the laws of the State of New Jersey. 


Executed by the parties hereto, effective the date first above 
written. 


Attest: PropynE Enrerprisss, Inc. 
CHRISTOPHER J. McArpLe By James T. Davis. 
Attest: Assert E. Pricer, Inc. 
, Secretary. By 


Vine President. 


In the Matter of 


Certain Arrticut, Cast-[RON Investigation No. 337-TA-69 
STovEs 


Notice of Termination 


Upon consideration of the presiding officer’s recommendation and 
the record in this proceeding, the Commission is ordering the termina- 
tion of investigation No. 337-TA-69, Certain Airtight Cast-Iron 
Stoves, as to respondent Huan Enterprise Corp., by granting motion 
69-25 by the Commission investigative attorney. The motion to 
terminate was unopposed by the other parties to the investigation. 

The order is effective as of July 11, 1980. 

Any party wishing to petition for reconsideration of the Commis- 
sion’s action must do so within 14 days of service of the Commission 
order. Such petitions must be in accord with Commission rule 210.56 
(19 CFR 210.56). 

Copies of the Commission’s action and order, Commissioners’ 
opinion(s) and any other public documents in this investigation are 
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available to the public during official working hours (8:45 a.m. to 
5:15 p.m.) in the Office of the Secretary, U.S. International Trade 
Commission, 701 E Street NW., Washington, D.C. 20436; telephone 
202-523-0161. 

Notice of the institution of this investigation was published in the 
Federal Register of July 12, 1979 (44 F.R. 40732). 

By order of the Commission. 

Issued: July 11, 1980. 

KeEnnetu R. Mason, 
Secretary. 


In the Matter of 
CERTAIN APPARATUS FOR THE Con- 


TINUOUS PRODUCTION OF COPPER 
Rop 


Investigation No. 337-TA-52 


Apvisory OPINION PROCEEDING 


Notice of Issuance of Advisory Opinion 


On July 14, 1980, the U.S. International Trade Commission issued 
an advisory opinion regarding the cease and desist orders issued on 
November 23, 1979, in Certain Apparatus for the Continuous Pro- 


duction of Copper Rod, investigation No. 337-TA-52. The issuance 
of the advisory opinion follows a request of April 2, 1980, by Fried, 
Krupp GmbH. and Krupp International, Inc., for such an opinion. 

Copies of the public version of the advisory opinion are available 
in the Office of the Secretary, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436; telephone 202-523-0161. 

By Order of the Commission. 

Issued: July 14, 1980. 

Kenneta R. Mason, 
Secretary. 


(332-111) 


SEMIANNUAL AND ANNUAL SuRVEYS ON NONELEcTRIC COOKING 
Ware oF STEEL 


Notice is hereby given that the U.S. International Trade Commis- 
sion, on July 11, 1980, instituted an investigation under section 332(b) 
of the Tariff Act of 1930, as amended (19 U.S.C. 1332(b)), for the 
purpose of conducting semiannual and annual surveys with respect 
to nonelectric cooking ware of steel, enameled or glazed with vitreous 
glasses, subject to temporary duty increases by reason of Proclamation 
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No. 4713, issued January 16, 1980 (published in the Federal Register 
of January 18, 1980 (45 F.R. 3561)). The annex to Proclamation No. 
4713 requires the Commission to conduct such surveys. The temporary 
duty increases, which are for a 4-year period beginning January 17, 
1980, are provided for in item 923.60 of the appendix to the Tariff 
Schedules of United States (19 U.S.C. 1202). 

The annex to Proclamation No. 4713 provides, in pertinent part, 
as follows: 

7. U.S. International Trade Commission (USITC) surveys on 
certain nonelectric cooking ware of steel—The USITC shall conduct 
surveys with respect to cooking ware of the type subject to 
temporary duty increases under item 923.60 as follows: 

(a) Semiannually.—Surveys semiannually to obtain periodic 
data on U.S. production; U.S. producers’ domestic, export, and 
total shipments, imports, apparent U.S. consumption, employ- 
ment, and man-hours. The initial survey shall cover the last half 
of 1979 and the first half of 1980, the last such survey shall cover 
the semiannual period which ends not less than 60 days prior to 
the termination of the import relief. The results of the surveys 
shall be published and transmitted to the U.S. Trade Representa- 
tive within 60 days of the end of each survey period. 

(b) Annually—Annual surveys to obtain from domestic 
producers annual data on profits, capital expenditures, capacity, 
and capacity utilization. The initial survey shall cover calendar 
year 1979, and the results of this and subsequent surveys shall 
be published and transmitted to the U.S. Trade Representative 
by the end of the first quarter of each year thereafter so long as 
the import relief is in effect. 

By order of the Commission: 
Issued: July 14, 1980. 
Kennetu R. Mason, 
Secretary. 


In the Matter of 
CrerTaIn CATHODE SPUTTER Investigation No. 337-TA-79 
CoatEep Guass TRANSPARENCIES 


Notice of Commission Request for Comments Concerning Settlement 
Agreement and Termination 


AGENCY: U.S. International Trade Commission. 


ACTION: Proposed settlement agreement which forms the basis for 
the parties’ motion to terminate—request for public comment. 


SUMMARY: This settlement agreement would result in termination 
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of this investigation. This notice requests public comment on the par- 
ties’ motion to terminate, which is available in the Office of the Secre- 
tary of the Commission, within 30 days. 

DATES: Comments will be considered if received within 30 days of 
this notice. Comments should conform with Commission rule 201.8 
(19 CFR 201.8) and should be addressed to Kenneth R. Mason, 
Secretary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436. 


FOR FURTHER INFORMATION CONTACT: Scott Daniels, 
Office of the General Counsel, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436; telephone 202-523-0480. 


SUPPLEMENTAL INFORMATION: In connection with the Com- 
mission’s investigation, under section 337 of the Tariff Act of 1930, of 
alleged unfair methods of competition and unfair acts in the importa- 
tion and sale of Certain Cathode Sputter-Coated Glass Transparencies 
into the United States, the administrative law judge (ALJ) recom- 
mended on May 28, 1980, that the Commission grant the parties’ 
motion to terminate this investigation against respondents Triplex 
Safety Glass Co. Ltd., and British Aerospace, Inc., which was certified 
to the Commission on May 7, 1980. Copies of the ALJ’s recommenda- 
tion may be obtained by interested persons by contacting the Office of 
the Secretary to the Commission, 701 E Street NW., Washington, 
D.C. 20436; telephone 202-523-0161. 

This investigation began with an amended complaint filed by PPG 
Industries Inc., on January 14, 1980, alleging infringement of claims 
1-11 of U.S. Letters Patent No. 4,094,763 by Triplex and British 
Aerospace and was instituted on February 12, 1980. On April 25, 1980, 
the four parties filed a motion to terminate the investigation on the 
basis of a license agreement between PPG and Boeing. The Commis- 
sion investigative attorney filed a memorandum in support of the 
motion to terminate. 


WRITTEN COMMENTS REQUESTED 


Since the motion to terminate is joined in by all the parties, includ- 
ing the Commission’s investigative attorney, and since the ALJ has 
recommended that the motion be granted, no oral argument will be 
held with respect to the ALJ’s recommendation. However, in light of 
the Commission’s duty to consider the public interest, the Commission 
requests written comments from members of the public concerning 
the effect of the termination of this investigation based on the license 
agreement upon (1) the public health and welfare, (2) competitive 
conditions in the U.S. economy, (3) the production of like or directly 
competitive articles in the United States, and (4) U.S. consumers. 
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These written comments must be filed with the Secretary of the Com- 
mission no later than 30 days after publication of this notice in the 
Federal Register. The Commission has also requested comments from 
Government agencies pursuant to 19 CFR, section 210.14(a)(2) on 
the license agreement, which is disclosable to those agencies under 
provisions of the protective order covering the invesiigation. 

The essence of the license agreement is PPG’s promise to license 
Boeing, the principal domestic user of the cathode sputter-coated 
glass transparencies. PPG also agrees not to assert the ’763 patent 
in any section 337 proceeding against Triplex. 


ADDITIONAL INFORMATION 


The original and 19 true copies of all written submissions must be 
filed with the Secretary of the Commission. Any person desiring to 
submit a document (or portions thereof) to the Commission in con- 
fidence must request in camera treatment. Such request should be 
directed to the Secretary of the Commission and must include a full 
statement of the reasons why the Commission should grant such 
treatment. The Commission will either accept such submission in 
confidence or return it. All nonconfidential written submissions will 
be open to public inspection at the Secretary’s office. 

By order of the Commission. 

Issued: June 25, 1980. 

Kennetu R. Mason, 
Secretary. 
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